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AGENT. 


§ 74. Lire.— What Constitutes Payment of Premium to.—The 
policy provided that unless the premium was paid when due at 
the office of the company, or to the agent upon the production of 
a reeeipt signed by the officers of the company, the insurance 
should cease. There was evidence that the agent was -author- 
ized to collect premiums, and after deducting his commissions 
to send a certified check for the balance to the company at regu- 
lar periods ; that the agent was indebted to the insured’s firm 
to an amount exceeding the premium ; that the firm was accus- 
tomed to pay their private debts from the general funds, and 
this premium had been so paid before ; that the agent promised 
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the insured to take care of the premium, and told him the day 
after it became due that he had done so; that the receipt had 
been received by the agent duly signed, and he so informed the 
insured, but retained it as a voucher against the insured; that 
the agent sent the company, after the death of the insured, a few 
days later, a check for his balance, including this premium in the 
amount ; but the company refused to receive it, and sent back a 
check for the amount of the premium and demanded the receipt. 
Held, that there was sufficient evidence to warrant the jury in 
finding that funds which the insured had a right to control and 
apply to the payment of the premium had come into the agent’s 
hands before the premium came due; that the insured directed 
the agent to apply so much of said funds as was necessary to 
payment of the premium ; that the agent did so apply it, and 
that the jury would be warranted in finding a verdict for the 
plaintiff. 

Chickering vs. Globe Mutual Life Ins. Co. 

Rep’d Jour’l, p. 417. Mass. S. J. C. 


§ 75. Fire.—Power to make preliminary Contracts.— Private 
Instructions of Company to.—Where an agent was regularly au- 
thorized to contract for insurance, and was furnished with blank 
policies for filling up and delivering to the parties with whom he 
contracted, he was authorized to make binding preliminary con- 
tracts to insure, to be consummated by filling up and delivering 
the policy, and an agreement to insure for three years was not a 
parol contract for insurance for that period, but a preliminary 
agreement to insure within the scope of his authority. 

Ellis vs. Albany City Fire Ins. Co., 50 N. Y., 402. 

The validity of the contract was not affected by credit being 
given until the delivery of the policy. A recovery of amount 
insured was proper in action for breach of contract. 

Trustees &c. vs. Brooklyn Fire Ins. Co., 19 N. Y., 305; Anchelon vs, Ex- 
celsior Ins. Co., 27 N. Y., 216; Ellis vs. Albany City Fire Ins. Co., 50 N. Y., 
402. 

Private general instructions to the agent by the company un- 
known to the insured, do not affect the rights of the parties. 

Angel vs. Hartford Fire Ins. Co. 

Rep’d Jour’l. p. 427. N.Y. C. A. 





Arson— Assignment. 


ARSON. 


§ 76. Fire.—Liability for under the Laws of Ohio.—On the trial 
of E., charged, under the Ohio act of March 20, 1860, with 
causing a building owned by him to be burned, with the intent to 
defraud the insurer of such building, H., called as a witness on 
behalf of the State, having testified that he burned the building 
in question, and that he was hired to do so by E., the court was 
requested, on behalf of the accused, to instruct the jury that H. 
was guilty of no crime if he burned the building at the instance 
of E., and was therefore interested in procuring the conviction of 
K. Held, that this instruction was properly refused. The 
criminal liability of H. for his participation in the transaction, 
whatever it was, was in no way affected by the result of the 
prosecution against E. 

Evans vs. State of Ohio. 

Rep’d Jour’l, p. 204. Ouro 8S. C. 


§ 77. Fire.—Proof in Civil Suit.—Itis usually sufficient in a 
civil suit involving arson to state what rules of evidence do apply. 


It is not necessary to charge the jury that the same strength 
and clearness of proof are not needed in a civil suit as in a crim- 
inal suit. 


Bailey and Pond vs. London and Lancashire Ins. Co. 
Rep’d in July number. 
U.S. C. C. La. 


ASSIGNMENT. 


§ 78. Fire.—What Constitutes a Valid Consent to.—Agent’s 
Authority to give Consent to.—The policy provided that a convey- 
ance of the property or assignment of the policy, not assented to 
by the company, shall render the policy void. W., the insured, 
executes to B. a bill of sale of the property. The inventory was 
completed and possession given two days later, at which time W, 
wrote an assignment on the back of the policy to B. W. then sent 
the policy to the agent, who issued the policy, but from whom 
‘the agency had since been withdrawn, who at the request of W. 
indorsed his consent to the transfer, but at the same time in- . 
formed the messenger that his act had no legal validity. The 
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secretary of the company was then shown the policy and informed 
that W. was the owner of the property, and asked if the assign- 
ment and consent were all right; he said yes. The secretary was 
not informed of the circumstances under which the agent’s consent 
was given, nor was the latter informed of the transfer of the pro- 
perty. Held, that as the transfer of the policy was part of the 
contract of sale, the sale might be regarded as incomplete until 
this had been fully effected. 

Mandy vs. Ins. Co. of N. A., 1 Lansing, 20. 

But if the transfer of property be regarded as prior to the 
company’s consent to a transfer of the policy, there is authority 
for holding that the property was revived by subsequent consent. 

Sherman vs. Niagara Ins. Co., 46 N. Y., 526. 

Held, that there was nothing in the terms of the policy to re- 
quire the consent ta be previous to transfer of title to give it 
validity. Held, that the agent having surrendered his agency, 
and balanced his accounts, had no authority to give the assent, 
and notice of this fact given to the messenger at this time was 
notice to the principal. 

Story on Agency, sec. 140 ; Bank of U. S. vs. Davis, 2 Hill, 451; Jeffrey 
vs. Bigdon, 13 Wend., 518 ; Sutton vs. Dillage, 3 Barb., 529. 

Held, that the consent of the secretary may be regarded as a 
ratification of the agent’s consent, or a new consent, in either case 
binding the company. 

Buchannan vs. Exchange Fire Ins. Co. 

Rep’d Jour’l, p. 457. 


CONSTRUCTION. 


§ 79. Fire.—Of Machinery.—Held, that the word machinery, 
in a policy on the machinery of a paper-mill, covers all the tools 
and implements used therewith in the maunfacture of paper. 


Buchannan vs. Exchange Fire Ins. Co, 
—§ 78. 


CONTRACT. 


§ 80. Lire.— Time of.—Lffect of on Representation of Health.— 
The application provided that the insurance should not be binding 
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until the premium was received by the company or its authorized 
agent, and binding the insured to pay the premium as soon as 
the policy was issued. Held, that the contract was consummated 
when the premium was delivered to the express to forward to the 
agent according to his instruction. Held, that the representa- 
tion as to health in this application was a continuing one up to 
the consummation of the contract. It was the duty of the in- 
sured to communicate any material change of health in the in- 
terval. In the absence of such communication a material change 
of health will avoid the policy, but the premium may be recovered 
on the ground that as the risk never accrued there was an ab- 
sence of consideration. 

Phil. Ins., sec., 524: May on Ins., sec. 200, p. 210 ; Edwards vs. Fortner, 
1 Camp., 530; Traill vs. Baring, 4 De Gex, Jones & Smith, 318 ; May on 
Ins., pp. 199, 201. 


Whitley, adm. etc., vs. Piedmont and Arlington Life Ins. Co. 
Rep. Jour’l, p. 362. N.C. 8. C. 


§ 81. Lire.— How governed.—A policy of insurance issued by 
a company of New Jersey to a citizen of another State, and con- 
taining no provision for the payment of premiums in another 
State, is a contract to be performed in New Jersey and must be 
governed by its laws. 

Spratley vs. Mutual Benefit Life Ins. Co. 

Rep’d Jour’, p. 373. Ky. C. A. 


§ 82. Fire— Verbal, not binding when Charter requires Contract 
to be written—Where no question of estoppel is raised, a mere 
verbal contract of insurance is not binding where the charter 
requires the contract to be in writing, sealed and attested by the 
officers of the corporation. 

Haslett vs. Alleghany Ins. Co. 

Rep’d Jour’1, p. 372. 


INTERMEDIATE INSURANCE. 


§ 83. Fire.—Authority of Agent to Contract under charter.— 
The company’s charter provided that every contract, bargain, 
agreement and policy for the purpose of insuring against fire 
should be in writing or in print, under the seal of the corpor- 
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ation, signed and attested by its officers. Held, that this pro- 
vision refers simply to the final formal contracts ;by which the 
company is bound, and does not invalidate such initial and pre- 
liminary contracts to insure as may be made by the company or 
its authorized agents, though not in writing. 

Constant vs. Ins. Co.. 3 Wallace, C. C., 316, distinguished. Security Fire 
Ins. Co. vs. Ky. M. & F. Ins. Co., 7 Bush, 81. 

Held, that credit given by agent according to usage did not 
affect the validity of the contract, which could be enforced in a 
court of equity. An agent might after a fire fill up a policy in 
accordance with a previous parol agreement, and such policy 
would bind the company. Held, that such policy was the pro- 
perty of the insured, and could be recovered on though retained 
by the agent. 


Kohne vs. Ins. Co.; Lightbody vs. North American Ins. Co. ; City of Da- 
venport vs. Peoria Marine & Fire Ins. Co. 


Frankiin Fire Ins. Co. vs. Colt. 
Rep’d Jour’l, p. 367. 


LIMITATION. 


§ 84. Lire.— When Limitution begins.—Recovery barred by Laws 
of another State—A policy was issued by a company of New 
Jersey to a citizen of Virginia in 1860. Before the next premi- 
um fell due the powers of the agent in Virginia were revoked on 
account of the war, and no more premiums were paid. The in- 
sured died in 1863. Notice and proofs of death were delivered 
¢0 an agent in Kentucky in 1872. Held, that the parties were 
bound to give notice within a reasonable time. In case of ap- 
parently unreasonable delay unless satisfactorily explained the 
statute of limitations will be held to begin to run within a 
reasonable time after death. In this case the statute of limita- 
tions began to run within a reasonable time (six months, as 
shown by the evidence, when the parties might have been ready 
to sue) after the close of the war. Acts of Virginia suspending 
the statute of limitations, but excluding foreign debtors from 
its provisions, did not apply to this company, which after the 
commencement of the war was a foreign debtor. The policy 
not being under seal was barred in five years by the laws of 
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Virginia, and in six years by the laws of New Jersey, and there- 
fore, could not be recovered upon in Kentucky. 
Spratley vs. Mutual Benefit Life Insurance Co. 


MISREPRESENTATION. 


§ 85. Lire.—Made Material by Contract—Materiality a Ques- 
tion of Law.—The policy provided that it was issued and accepted 
on the following among other conditions: “That the statements 
and declarations made in the application for this policy and on 
the faith of which it is issued, are in all respects true, and with- 
out the suppression of any fact relating to the health or cireum- 
stances of the insured affecting the interests of said company,” 
also, “ that in case of the violation of the foregoing conditions, 
or any of them, * * * this ‘policy shall become null and void.” 
The insured, in answer to this question whether he was married 
or single, replied single, when he was in fact then married, also 
to the question whether any application had been made to any 
other company, replied no, whereas he had applied for and ob- 
tained $10,000 insurance but a few months previous. Held, that 
it is the distinct agreement between the parties that the company 
shall not be deceived either to its injury or to its benefit. It 
matters not whether the false statement be claimed to be imma- 
terial or even beneficial to the company. The right to contract 
carries with it the right to determine what is wise and prudent 
or otherwise. The company in the exercise of this right fixed 
its estimate of the importance of these inquiries by making its 
liability depend on the truth or falsity of the answers. The 
applicant agrees to its importance by accepting the test. To 
leave the question of materiality to the judgment of the jury 
would be a violation of the legal rights of the company. The 
company has a right to contract that its judgment and not that 
of the jury shall govern, and it is the duty of the courts to give 
effect to the contract. 

Anderson vs. Fitzgerald, 4 H. of Lords Cases, 474 ; Cazenore vs. British 
Equitable Ass. Co., 6 Com. Bench, N. S.. 437; 2 Crampton & M., 348 ; 6 Jur. 


N. S., 826, 1860 (3 Bigelow Cases, 213;) Price vs. Phoenix Ins. Co., 17 
Minn., 497. 


The rule so frequently laid down that the question of materi- 
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ality is for the jury to determine, does not apply to cases where 
the truth of the statements in the application is expressly cove- 
nanted and forms the basis of the contract. 

Jeffries vs. Economical Mutual Life Ins. Co. 

Rep’d Jour’l, p. 386. 


NOTICE. 


§ 86. Marine.— Due Diligence.—Use of Telegraph.— Due 
diligence” in countermanding an order for marine insurance or dis- 
closing any subsequent discovery of facts enhancing the risk, 
does not in al] cases require the use of the most expeditious 
means of communication possible. The requirement is satisfied 
by the use of the earliest and most expeditious usual route of 
mercantile communication to be judged of under the circum- 
stances of the case. The question whether the particular mode 
is the usual one is a question of fact for the jury. 

Grier vs. Young, ‘rep. in Miller on Ins. ; Watson vs. Delafield, 2 Caines, 
234; S. C., 1 Johns., 150; 2 Johns., 526; McLanahan vs. Universal Ins. 
Co., 1 Peters, 170; Green vs. Merchants’ Ins. Co., 10 Pick., 402 ; Byrons 
vs. Alexander, 1 Brevard, S. C., 213. 

Andrews vs. Marine Ins. Co., 9 J. R., 34; 2 Duer on Ins., note 4, p. 
530 and p. 410, distinguished. 

The Atlantic telegraph was not a usual mode of mercantile 
communication previous to November, 1866. Where an order 
for insurance to be effected in New York, was mailed from Liver- 
pool on Oct. 27th, 1866, and information of the loss of the ves- 
sel was received by the applicant three days afterward, due 
diligence did not require that the intelligence should be trans- 
mitted by telegraph ; it was sufficient to expeditiously forward 
the information by mail. 

Proudfoot vs. Montefiore, L. R., 2 Q, B., 513, distinguished. 

Snow et al., vs. Mercantile Mut. Ins. Co. 

Rep’d Jour’l, p. 435. N. Y. Com. A. 


§ 87. Firre.— What constitutes due Diligence.—It is sufficient 
compliance with the condition of a policy requiring notice of a 
loss to be given “ forthwith,” or “immediately,” that the party 
has used due diligence under all the circumstances. 
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New York Ins. Co. vs. National Ins. Co., 20 Barb., 475 ; Bumstead vs. 
Dividend Ins. Co., 12 New York, 81; Columbian Ins. Co. vs. Lawrence, 2 
Peters, 50. 

The clause in a policy as to preliminary proofs, notice, etc., 
should always be construed with great liberality ; and only re- 
quires such reasonable information as shall enable a company to 
form some estimate of its rights and duties before settlement. 

Mc Laughlin ws. Washington Ins. Co., 23 Wend., 525; Lawrence vs 
Ocean Ins. Co., 11 John., 240; Smith’s Mercantile Law, 516, note 10. 

Continental Ins. Co. vs. Lippold. 

Rep’d Jour’l, p. 430. NEB. S. C. 


PAYMENT OF PREMIUM. 


§ 88. Lire.— When forwarded by Express.—The agent wrote, 
“ You can forward the premium by bank check, or you can send 
by express.” There were three expressmen on the route. The 
money was sent by one of these expressmen, who embezzled it, 
and was sued for the amount by the sender. Notice of sending 
the money was not given to the agent until two weeks later. 
Held, that delivery to the expressman was sufficient payment to 
the company. 

Godfrey vs. Furzo, 3 P. Williams, 185 ; Dutton vs. Solomonson, 3 Bos. & 
Pul., 582 ; Bayle vs. Bayle, Cowp., 294 ; Dawes vs. Peck, 8 T. R., 320; 2 
Kent’s Com., 499 ; Chitty on Cont., 439, 484, 485 ; 2 Greenl. Ev., sec. 212 ; 
Woolsey vs. Bailey, 27 N. H., 217, 219; Smith vs. Smith, ib., 244, 255. 
Garland vs. Lane, 46 N. H., 245, 248, and cases cited; 1 Ch. PL, 6; 
1 Parsons on Cont., 445; Arnold vs. Prout, 51 N. H., 587; Chitty on 
Cont., 750; 2 Greenl. on Ev., sec. 525, and cases cited ; Wakefield vs. 
Lithgow, 3 Mass., 249; Kington vs. Kington, 11 M. & W., 233. 

Currier vs. Continental Life Ins. Co. 

Rep’d Jour’l, p. 444. S.C. N. H. 


§ 89. Lire.— Payment of when made.— Payment without Assent 
of Insured.—The agent wrote to the insured informing him that 
the policy had been received from the company and directing him 
to forward the premium by express. The premium was for- 
warded as directed on the receipt of the letter, but addressed to 
the agent at the wrong city. It reached him however within 
a reasonable time and was forwarded to and retained by the 
company without objection. Held, that the premium was paid 
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when delivered to the express. Any variance from the proper 
address, which under other circumstances might be material, was 
waived by its due reception and acceptance by the agent and 
company. 

May on Ins., sec. 345, p. 412. 

Held, that it was immaterial whether the premium was paid 
with the knowledge or assent of the insured, who was ill at the 
time, or by his relatives without his express assent. Such assent 
must be presumed under the circumstances. 

Whitley, adm. etc., vs. Piedmont and Arlington Life Ins. Co. 


PRACTICE. 


§ 90. Fire.—Balance of Testimony.— Admissibility of Evidence, 
—The burden of proof is on the affirmative, and that party must 
fail in an even balance of evidence. But the balance depends on 
the general strength of the evidence and the credibility, not the 
number of the witnesses. A contract of insurance affirmed by 
one witness and denied by another was properly submitted to the 
jury for their determination of the fact. Where the testimony 


of one witness denyiag that he had made a contract or a memo- 
randum was contradicted by another, it was admissible to im- 
peach the evidence of the first by evidence of the second, that 
the first had told him he had made a memorandum. 

Angel vs. Hartford Fire Ins. Co. 


—§ 75 


§ 91. Frre.—Variance—Error.— Under section 91 of the 
criminal code of Ohio, a variance, on the trial of arson cases, 
between the allegations of the indictment descriptive of the in- 
surer of such building, and the proof given in support thereof, 
unless such variance is found to be material to the merits of the 
case, or to have the effect to prejudice the accused, does not en- 
title him to an acquittal. 

The mere fact that leading questions are improperly allowed 
on the examination of a witness, although allowed as of right, is 
not error for which the judgment will be reversed. 

Evans vs. State of Ohio. 
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§ 92. Fire.— Return of Premium in case of Fraud.—In assump- 
sit the defendant pleaded an agreement to accept and an accept- 
ance by plaintiff of a sum in full satisfaction of loss. Plaintiff 
contended that the agreement was obtained by fraud. Held, 
that the action was not maintainable without a tender back of 
the sum paid by defendants. 

Bisbee vs. Ham, 47 Me., 543. 

Potter vs. Monmouth Mut. F. Ins. Co. 

Rep’d Jour’l, p. 453. Me. 8. J. C. 


§ 93. Fire.— Finding of the Jury.— Where there is conflicting 
evidence it is the province of the jury to decide upon its weight 
and credibility, and the court will not set aside the verdict, 
because it disagrees in opinion with the jury. 

Ashley vs. Ashley, 2 Str., 1142; Swain vs. Hall, 3 Wils., 45; Lewis vs. 
Peake, 7 Taunt., 153; Hartwright vs. Badburn, 11 Price, 383; Carstairs vs. 
Stein, 4 Maule & Selwyn, 192; Woodward vs. Payne, 15 Johns., 493. 

The jury are the exclusive judges of the weight of evidence. 
Ewing vs. Burnet, 11 Pet., 41; States vs. Lamb, 12 Pet., 1; Richardson vs. 
Roston, 19 How., 263; Hyde vs. Stone, 20 How., 170. 

When the jury have assessed the amount of loss at a certain 
figure, it is not. competent for the court to inquire how the esti- 
mation has been made, so long as a substantially just result has 
been reached. 


Bayly and Pond vs. London and Lancashire Ins. Co. 


PROFITS. 


§ 94. Frre.—ZInsurance of.—Where the insured made large 
profits from illegal rectifying and distilling, but made no claim 
for profits, it cannot be said that they insure for profits. The 
question is, what was the actual loss, not of profits, but of pro- 
perty. 


Bayly and Pond vs. London and Lancashire Ins, Co. 


PROXIMATE CAUSE OF LOSS. 


§ 95. Marine.—Construction of Ice Clause.—A claim in a ma- 
rine policy provided that if the vessel was detained by ice or 
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the closing of navigation from terminating the voyage, the poli- 
cy on the cargo should cease, and the unexpired premium should 
be returned. Another clause provided that the vessel might 
' touch or stay at any ports or places when obliged by stress of 
weather or other unavoidable accident, without prejudice to the 
insurance. The vessel, a canal boat, while being towed down the 
Delaware, was with several others separated by a heavy gale 
from the tugs and forced ashore, losing a portion of her deck 
cargo. Ice did not interfere with navigation at the time, but 
during the night ice formed around the boats so that the tugs 
could not reach them. After the thaw, some two weeks later, the 
wind and ice forced the boat against another vessel, sinking it, 
and destroying more than half the cargo. The owners aban- 
doned and claimed a total loss. Held, that the ice clause is not 
ambiguous and needs no interpretation from experts ; its signi- 
fication is purely a question of law. It is not a condition pre- 
cedent but a condition subsequent. Her insurers are liable until 
the happening of the prescribed event. Held, that the stress of 
weather and not the ice was the proximate cause of the destruc- 
tion, and of all the consequences, including the ultimate loss 
which followed. 

12 Wall., N. 8., 196; 1 Phillips on Ins., sec. 1136-7; 2 Pars, on Mar. 
Law, 261 ; Ionides vs. Universal Mar. Ins. Co., 14 C. B., N. S., 259 ; Bou- 


drett vs. Henlig, Halt. N. P. C., 149; Holin vs. Corbetti, 2 Bing., 295 ; 
Magoun vs. N. E. Mar. Ins. Co., 1 Story, 164, 155; Phillips on Ins., sec. 
1161. 


Stranding is not ipso facto a total loss but is prima facia of a 
total loss, and whether it is so to be regarded or not depends on 
the circumstances. 


Wood vs. Lincoln &c. Ins. Co., 6 Mass., 479; Manning. vs Newnham, 3 
Douglas, 136 ; 2 Phil. on Ins. 1526; Sewall vs. U. S. Ins. Co., 11 Pick. 
90, 94. 


The burden of proof is on the underwriters to show that the 
loss is the direct result of the excepted peril. 


1 Phil. on Ins., sec. 1129, sec. 1159 ; Levi vs. Allnutt, 15 East., 269. Cases 
distinguished and excepted to: Patrick vs. Conn. Ins. Co. 11 Johnson 14 ; 
Hadkinson vs. Robinson, 3 B. & P., 383, (8 Kent’s Com., 293-4 ;) Foster vs. 
Christie, 11 East., 205; Spayer vs. N. Y. Ins. Co., 3 John., 83 ; Livie vs. Jan- 
son, 21 East., 647 ; Last case criticised in Phillips on Ins., Hohn vs. Cor- 
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betti, Ionides vs. Universal Ins. Co. 14 C. B., N. S., 283; Dole vs. N. E. 
Ins. Co., 2 Cliff., 394, 433. 

Brown vs. St. Nicholas Ins. Co. 

Rep’d Jour’l, p. 377, 


SECRETARY. 


§ 96. Fire.— Authority of. —A former agent of the company 
who issued the policy, at the request of the insured indorsed a 
consent to its transfer, at the same time informing the insured 
that he had no legal authority. The secretary of the company 
being shown the indorsement said it was all right. Held, that 
the secretary was one of the principal officers, and could bind the 
company by insurance and consent in writing or by parol. He 
could authorize another to write a consent. 

Fish vs. Cattenet, 44 N. Y., 538; Ellis vs. Albany City Fire Ins. Co., 50 
N. Y., 405. 

Buchanan vs. Exchange Fire Ins. Co. 


STORAGE, OR USE. 


§ 97. Fire.— What Constitutes.—The keeping of a small quan- 
tity of saltpetre for the purpose of preserving meat and other stock 
in a store, is not a storing within the meaning of the clause pro- 
hibiting the storing and selling of certain extra-hazardous articles. 


Dobson vs. Sotheby, 22 Eng. Com. Law, 481; O’Neill vs. Ins. Co., 3 
Comstock, 127. 


To avoid the policy there must be such a quantity stored and 
sold as would amount to a substantial violation ; to charge that 
if the prohibited article was stored and sold in any considerable 
quantity the policy was avoided was not error. 

Bayly and Pond vs. London and Lancashire Ins. Co. i 

§ 98. Fire.—Of Coal Oils and Inflammable Liquids in Paper- 
Mills.—A clause in a policy on the stock of a paper-mill prohibited 
the storage or use of petroleum, rock and earth oils, benzine, 
benzole and naphtha without consent; it also provided that refined 
coal, carbon and kerosene oil, when stored in less amounts than 
ten barrels, shall be classed as extra hazardous. Another 
clause provided that camphene, spirit gas, or burning fluid, phos- 
gene, or any other inflammable liquid, when used in stores, ware- 
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houses, shops or manufactories for light, subjects the goods there- 
in to additional charge, and permission for such use must be in- 
dorsed on the policy. Held, that kerosene is a rock oil, but not 
an inflammable liquid, and it was not intended to prohibit its use 
for lighting purposes, nor the storaye of forty gallons, which was 
not an excessive amount for that purpose. 


Buchanan vs. Exchange Fire Ins, Co. 


SUICIDE. 


§ 99. Lire.— What Measure of Insanity will avoid Policy.— 
The policy provided that it should be void if the insured 
“ should die by his own hand or act.” All the authorities concur 
in the view that an unintentional or accidental taking of life is 
not within the meaning of the clause. Whether moral and legal 
responsibility is essential to avoid the clause in case of insanity, 
or whether a mere knowledge of the nature and physical conse- 
quences is sufficient, is a question of irreconciliable judicial 
conflict. 

Borradaile vs. Hunter, 5 M. & G., 639 ; Clift vs, Schwabe, 3 M. G. &S., 
437 ; Dean vs. American Mutual Life Ins. Co., 4 Allen, 96; Cooper vs. 
Massachusetts Ins. Co., 102 Mass., 227 ; Easterbrook vs. Union Mutual Life 
Ins. Co., 54 Me., 224; Mutual Benefit Life Ins. Co., 55 N. Y. Rep., 169 ; 
Breasted vs. Farmers’ Loan and Trust Co., 4 Selden, 299; Life Ins. Co. 
vs. Terry, 15 Wallace, 580. 

The court below charged that the clause would be avoided if 
the insured killed himself in a fit of insanity which overpowered 
his consciousness, reason, and will, and thus acted from a mere 
blind and uncontrollable impulse, or impelled by an insane im- 
pulse he could not resist ; also that they should find for the com- 
pany unless the insured at the time of such self-destruction was 
impelled by an insane impulse which the reason left him did not 
enable him to resist. It must be presumed that he was not so 
impelled in the absence of evidence to the contrary. The bur- 
den of proof is on the claimant, and the exigency of proof is not 
complied with by proof that he was merely insane at times. He 
must be proved insane at the precise time of the act, and in the 
absence of such proof it must be presumed that he was then 
sane, and an inference of insanity cannot be drawn from the act 
of self-destruction. Held, that these instructions state the law 
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more explicitly and more favorably for the insurer than any 
American authority within the notice of the court. Death re- 
sulting under these conditions is no more “death by his own 
hand or act” than if from accident or mistake. A finding of the 
jury that the insured killed himself in a fit of insanity, under 
these instructions, must be conclusive against the insurer, if sup- 
ported by evidence. 

Knickerbocker Life Ins. Co. vs. Peters. 

Rep’d in Jour’) for July. 


TITLE. 


§ 100. Frre.— Under Chattel Mortgage and Receiver’s Deed.— 
P. was owner of a saw-mill. T. had possession. A contract 
was executed by which P. agreed to sell on certain terms to T., 
and the latter agreed that the machinery should be part of the 
freehold, but did not agree to buy. T. bought the machinery and 
gave a chattel mortgage on it to B. B. bought out the entire 
interest of T. at a receiver’s sale. There was conflicting evidence 
about the actual delivery of the contract. It was also claimed 
that the contract was void for want of consideration. B. effected 
insurance on the machinery as his own, contained in the mill held 
by him under contract of sale from P. Held, that sufficient con- 
sideration was expressed in the contract, and the question of its 
delivery was proper for the jury. Even if invalid it did not ne- 
cessarily affect B.’s title. Held, that B. was so far the owner of the 
chattels insured as to have an insurable interest, properly express- 
edin the policy. Held, that evidence to prove B. bought the pro- 
perty for T. was properly excluded. The representation of B. that 
he held the property under contract from P. was true. 

Bicknell vs. Lancaster City and County Fire Ins Co. 

Rep’d Jour’l, p. 441. 


WAIVER. 


§ 101. Lire.—Authority of Corporations, forfeiture of Premi- 
um.—Power of Agent.—Plaintiff wished time to consider whether 
he should pay his next premium in the usual way. Agent in- 
formed him that though he had no power to waive payment of 
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premium when due, he might rely on the usages of the company 
to accept an overdue premium within a reasonable time, if the 
insured were in good health. The secretary being informed of 
the agent’s statement, wrote, after payment was due, that he could 
pay in the usual way, but said nothing about extension of time. 
Plaintiff paid the overdue premium within a reasonable time. 
Held, that corporations have the same power to waive their 
rizhts, and are bound by estoppels in pais like natural persons. 

Hale vs. Ins. Co., 32 N. H., 295. 

The agent and secretary, whether authorized to contract or 
not, are agents so far that notice to them is notice to the com- 
pany. The notice of plaintiff to these parties was notice to the 
company, and the acts of these parties was competent evidence 
of a waiver by the company, which the latter is estopped from 
denying. 

Glidden vs. Unity, 33 N. H., 571,577 ; 2 Kent’s Com., 290, and authorities 
cited in note b.; Smith vs. Meeting house, 8 Pick. 178 ; Angeli & Ames on 
Corporations, sec. 237 ; Pierce vs. Ins.Co., 50 N. H., Lyman vs. Littleton, 
50 N. H., 42; Clark vs. Ins. Co., 6 Cush., 342 ; Heath vs. Ins. Co.. 1 Cush* 
257 ; Vos vs. Robinson, 9 Johns., 192 ; Ins. Co. vs. Tyler, 16 Wend., 385, 401 ; 


MeMasters vs. Westchester Co. Ins. Co., 25 Wend, 379. 
tinental Life Ins. Co. 


Currier vs. Continental Life Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


krom certified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Term, 1874. 


CAROLINE A. CHICKERING 
Us. 
GLOBE MUTUAL LIFE INS. CO. 


A policy issued by an insurance company on the life of A., contained a provision 
that if the premiums should not be paid on or before the days when due, at the 
office of the company, or to agents when they produce receipts signed by an 
ofticer of the company, the policy should cease. On the issue whether a premi- 
um due on a certain day had been paid to an agent of the company, the.e was 
evidence that the agent was authorized to collect premiums, and after deduct- 
ing his commissions to invest the remainder in certified checks, which were to 
be sent with his account to the company at regular periods ; that a few days 
before the premium became due the agent was indebted to the firm of which 
A. was a member, to an amount exceeding the premium ; that it was the prac- 
tice of the members of the firm to pay their private debts with funds of the 
firm, and A.’s premiums had previously been so paid ; that the agent stated to 
A. that he would take care of the premium, and after the day when it became 
due stated to him that he had done so; that the agent had received the receipt 
signed by un officer of the company, and had so informed A., but retained it 
as a voucher against A.; that the agent sent the company, after the death of A., 
a check for an amount including this premium with his account ; but the com- 
pany refused to receive it, and returned him a check for the amount of the 
premium, and demanded the receipt. Held, that the evidence was sufficient 
to warrant the jury in tinding that funds, which the assured had a right to con- 
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trol and apply to the payment of the premium, had come into the hands of the 
company’s agent before the premium became due ; that the assured directed 
that the agent should apply so much of said funds as was necessary to that 
payment ; and that the agent did so apply it, and that the jury would be war- 
ranted in finding a verdict for the plaintiff. 


Contract on a policy of insurance for $20,000, dated February 12, 
1870, upon the life of Thomas E. Chickering, payable to the plaintiff, 
his wife. By the terms of the policy the sum of $329.60 was to be 
paid on before the 9th days of February, May, August and Novem- 
ber, in every year during the continuance of the policy. Among the 
conditions forming a part of the policy were the following : 

“3. If the said premiums shall not be paid on or before the days 
mentioned for the payment thereof, at the office of the company, in 
the city of New York, (unless otherwise expressly agreed in writing, ) 
or to agents when they produce receipts signed by the president, vice- 
president or secretary, then, in every such case, the said company 
shall not be liable for the sum assured, or any part thereof, and this 
policy shall cease and determine.” 

“9. Agents of the company are not authorized to make, alter or 
discharge contracts, or waive forfeitures.” 

Trial before Wells, J., who reserved the case for the consideration 
of the full court upon a report in substance as follows : 

Thomas E. Chickering died on February 14, 1871. The answer 
set up in defense the non-payment of the premium which became 
due on the 9th of that month. It was admitted that the pre- 
mium was not paid, unless in the manner shown in the following evi- 
dence : 

The plaintiff put in the deposition of Edward H. Osborn, a copy 
of which was made part: of the report. He testified, in substance, 
as follows : “I was agent of the defendant company from February 
1, 1870, to December 31, 1872, and had the sole management of the 
business in Boston. I had previously been the agent of Chickering 
& Sons, and after I became an agent of the defendants I bought 
pianos from time to time for my friends, from Chickering & Sons, and 
rendered accounts to the firm of such purchases. I stated to Thomas 
E. Chickering that I should take care of his premium, and I did so, 
the payment prior to his death. I saw him on several occasions prior 
to the premium becoming due, and subsequently, and told him that 
his premium was cared for. I made such a statement to him before 
the premium of February 9, 1871, became due. I should say the 
same week. At that time I had received the signed receipt for the 
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premium from the company ; but it was not good until countersigned 
by myself. I communicated the fact to Thomas E. Chickering that I 
had received the receipt from the company in the usual form of a 
notice. I had several conversations with him about it. He remarked 
to me that his premium was due. I said, ‘ Yes, sir, but your pre- 
mium is taken care of.’ This was the substance of subsequent con- 
versations. It was a matter of conversation from time to time. I 
had charge of his life policies, and I had been his adviser from time 
to time, and told him that he could depend upon me to take care of 
his premiums. Before February 9, 1871, he said to me, ‘My pre- 
mium is due on the 9th.’ I said, ‘ Yes ; but you need give yourself no 
uneasiness about it, as I'll take care of it for you.’ At that time I 
was indebted to the firm of which he was a member, on my running 
account. I do not remember to what extent the balance was against 
me ; it was for more than the amount of the premium. I had a con- 
versation with Thomas E. Chickering as to this balance due, in con- 
nection with the payment of the premium ; and I said to him that I 
would come in at my leisure, and we would have a settlement of our 
affairs. I saw him the week he died, on several occasions. I saw 
him on Saturday night prior to the Tuesday morning on which he 
died. He died at oneo’clock A.M. This was the last timeI saw him. 
He then spoke of his premium, and asked me if it was all right. I 
said, ‘ You know that I have always told you that I would take care 
of your premium.’ I took supper with him and his family that even- 
ing at the Tremont House. 

“On February 15, 1871, being in New York, I made and signed 
the following statement, in writing, at the request of the company : 
‘New York, February 15, 1871. To the officers of the Globe Mutual 
Life Insurance Company. I have to report to you the death of 
Colonel Chickering, insured under policy No. 18788. The premium 
became due on the 9th instant ; but finding it more convenient for 
him to pay the premium the first of the coming week, I told him I 
would take care of it for him, though I did not deliver the receipt to 
him. The premium would have been included in my report of this 
(15th) as I deemed the premium paid and myself entirely responsi- 
ble therefor. Colonel Chickering died Monday night, of supposed 
apoplexy.’ 

“While in New York, I saw the second vice-president, John A. 
Hardenbergh, and the president of the company, Pliny Freeman. 
I saw them on February 15. I had a conversation in regard to 
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Colonel Chickering’s death with John A. Hardenbergh ; it is embo- 
died in a letter to the company. This letter was written on the spot» 
and handed to the company. The officers desired me to embody my 
statement in writing, and I did so. There was other conversation 
with Hardenbergh. He said there was one question he would like 
to ask me: Had yon seen, instead of the notice of the death of 
Colonel Chickering, that he had surreptitiously left the country, would 
you deem yourself responsible for the premium? I told him that I 
should. He asked me why. I told him because I had promised him 
I should pay it. I told him I hoped he understood the matter fully, 
and that I should insist upon sending the premium to the company 
He remarked to me that he could see no objection to my doing so- 
I then said to him, that ‘ By virtue of my contract with the company 
my report should have been sent to them that day, but of course 
being in New York it would have to be delayed one day.’ He said 
that was all right. The president was in the room—in and out of the 
room. Mr. Hardenbergh’s and Mr. Freeman’s desks were in the 
same room. Whether he was cognizant of conversation, I don’t 
know. John A. Hardenbergh was then the active manager, and was 
the one who dealt chiefly with me. The company was supposed to 
be managed by a board of trustees. I did not give up the receipt 
to Thomas E. Chickering, because that was my voucher, on settlement 
with his estate, that I had paid so much on his account. I made a 
return to the company on February 16 or 17, 1871, and it included 
this premium. On February 22, I received a demand from the com- 
pany for the receipt, and I sent it to the company, and received 
from it a check for the amount of the premium. 

Cross-eramined. “I did not say, in my statement to the company 
of February 15, that Chickering said he found it more convenient 
to pay the premium on the first of the coming month. I said, ‘I 
finding it,’ not Colonel Chickering finding it. I found it out, be- 
cause my connection with the Chickering company had been such 
that I knew that at the last of the week they had a great deal of 
money to pay. I told him not only at that time, but on several 
occasions, that I would take care of it, without any request of his. 
It was understood that I would. I did not countersign the renewal 
receipt, or credit Colonel Chickering with any payment for February 
of 1871, or before February, or do anything respecting the payment due 
at that date, except to say to him that I would take care of it. It was 
not my habit to countersign any receipts until they were delivered, 
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I had no agreement with Colonel Chickering to pay this premium 
and charge it in my account with Chickering & Sons. It was the 
general understanding between us. It was not any more than what 
was embodied in different conversations we had had together at dif- 
ferent times. There never was any conversation in which it was 
agreed that it should be charged in the: account with Chickering & 
Sons. My understanding was, that any charge I had against Colonel 
Chickering should be set off against any charge Chickering & Sons 
should have against me, and I presumed that this was Colonel 
Chickering’s understanding. I have not settled the account between 
me and Chickering & Sons then due, because ve had no oceasion 
to settle the suit. I have a receipt for moneys I paid for the Coloney 
previously, and no demand has been made on me, nor have I de- 
manded a settlement from the Chickerings. I do not know how the 
account stands.” 

sy the contract of this witness with the defendant, appointing 
him its agent, he agreed to devote his exclusive time in the work 


of soliciting applications, collecting premiums, and delivering poli- 


cies. The contract contained the following clauses : “That he will 
make a correct statement on the first and fifteenth of each and 
every month, of all the moneys received by him or his agents, and 
after deducting his commissions as above mentioned, he will accom- 
pany said statement with a remittance in certified cheek or draft 
upon New York for all balances due to said company, and will as 
agent comply with all the rules and regulations of said company, 
on violation of any of which this agreement shall be’ null and void, 
at the option of the company.” “The authority of said agent shall 
extend no farther than is above stated. He shall not make, alter nor 
discharge any contract, nor waive forfeitures, nor receive any moneys 
due or to become due to said company, except on receipt signed by 
some Officer of the company, or other written authority from some 
officer of the company ; and shall receive no further remuneration 
for any service than is above stated. 

The plaintiff also introduced the testimony of Charles F. Chick- 
ering, who testified that he was a brother of the deceased, and that 
they had been members of the firm of Chickering & Sons ; that 
none of the partners of the firm kept private bank accounts ; that 
their private bills were paid by the cashier of the firm by checks 
signed by the firm; that debts due to the firm were offset against 
private debts due from the partners. He also testified that he found 





422 Report of Decisions. [ June, 


the policy declared on immediately after his brother’s decease ; that 
he went to see Osborn early the week following, and demanded a 
blank for proof of loss; that Osborn said he would send on and 
have one the next morning ; that he did not receive one from Osborn, 
and at his request called on the president of the company in New 
York ; that the president told him that this was a peculiar case, and 
must go before the board, and that he must make his application to 
Osborn ; that this call on the president was about four weeks after 
his brother’s death ; that he should have made a demand sooner, if 
Osborn had not promised to furnish blank form for proof. He also 
testified that he asked Osborn why he did not give his brother the 
receipt for the payment of the premium, and he replied that he held 
it as a voucher against his brother. 

Joseph E. Clapp testified in behalf of the plaintiff that he had 
been for fifteen years a book-keeper of Chickering & Sons ; that he 
had paid the previous premiums on this policy with the checks of 
Chickering & Sons ; that he was accustomed to pay private debts of 
partners by checks of firm. He also testified that he knew Osborn ; 
that Osborn came into the office some time previous to February 9 
1871, and said he had some money for the firm, thirty dollars over 
and above the amount of said Chickering’s life insurance premium, 
At the time of the death of Thomas I. Chickering, Osborn owed 
the firm about seven hundred and fifty dollars, The witness also pro- 
duced the account of Osborn on the books of the firm, from which 
it appeared that Osborn paid five hundred dollars November 23. 
1870, and one hundred and fifty dollars February 6, 1871. 

Dr. John H. Wilcox testified that he met Osborn at a supper at 
Thomas E. Chickering’s on the Saturday night before he died ; that 
he overheard Osborn say to Chickering that the matter of the life 
insurance was all right, all correct ; that this was said in answer to a 
question by Chickering. 

The defendant and the plaintiff, by agreement, reserved the right 
to object to the competency of any of the evidence. After the plain- 
tiff’s evidence was all in, the defendant asked the judge to instruct 
the jury as follows : 

“1. That the evidence offered and produced by plaintiff, so far as 
legally admissible, in relation to the conversations and transactions 
between the witness Osborn and Thomas E. Chickering, does not in 
law, if taken to be true, establish a payment to the defendant of 
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the premium due on the policy February 9, 1871, pursuant to the 
terms and conditions thereof. 

«2. That the evidence of the plaintiff, so far as legally admissi- 
ble, does not in law show or establish a waiver, by the defendant, of 
the non-performance in regard to the payment of said premium at 
the time and in the manner required by the policy, nor a waiver of 
the forfeiture which resulted from such non-performance. 

“3. That the plaintiff’s evidence, so far as legally admissible, does 
not by law prove or establish a ratification by the defendant of the 
alleged arrangement or agreement by which the witness Osborn 
agreed with Thomas E. Chickering to take care or pay said pre- 
mium. 

‘4. That upon all the evidence offered by the plaintiff she is not 
in law entitled to recover in this action.” 

The judge decided that the second and third prayers for instruc- 
tions were correct and should be given to the jury; and thereupon, 
by agreement and consent of parties, the case was taken from the 
jury and reserved for the consideration of the full court, with the 
agreement, that if upon so much of the evidence introduced as is com- 
petent and admissible, the jury would be warranted in finding a 
verdict for the plaintiff, judgment is to be entered for the plaintiff 
for the amount of the policy and interest from May 15, 1871 ; other- 
wise judgment is to be entered for the defendant. If, however, the 
court shall determine that the ruling of the presiding judge as to 
the second and third prayers was erroneous, the case is to be sub- 
mitted on these points to a jury. 

The case was argued in March, 1874, by H. W. Paine and R. D, 
Smith, for the plaintiff, and S. Bartlett and W. A. Munroe, for the de- 
fendants ; and judgment afterward ordered for the plaintiff. The de- 
fendants thereupon moved -for a rehearing, and this motion was ar- 
gued in November, 1874. 


R. D. Surru, for the plaintiff, cited Hoyt vs. Mutual Benefit Insurance 
Co., 98 Mass., 539 ; Bridges vs. Garrett, L. R., 4 C. B. 5808. C. L. R. 5 
C. P. 451 ; Catteral vs. Hindle, L. R.,1 C. P., 186; S. C., L. R., 2 C. 
P. 368 ; Sweeting vs. Pearce, 9 C. B. N. 5., 534; Butterworth vs. 
Cotesworth, cited 9 C. B., N. S., 588. 


S. Bartrert and G. O. Suarruck, for the defendants. 1. In the absence 
of usage or express contract, an agent cannot receive payment of a 
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debt due his principal by offsetting his private debt. Russell vs. Bang- 
ley, 4 B. & Ald., 395. Todd vs. Reid, ib., 210. Bartlett vs. Pentland, 10 
B. & C., 760. Scott vs. Irving, 1 B. & Ad., 605. Barker vs. Greenwood, 
Y¥. & C., Exch., 414. Stewart vs. Aberdein, 4 M. & W.,211. Young vs. 
White, 7 Beav., 506. Leverson vs. Lane, 13 C. B., N. S., 278. Piercy 
vs. Fynney, L. R., 12 Eq., 69. 

2. The instrument creating the agency in this case guardedly 
provides against the collections becoming the money of the agent, 
and against any use of them by way of set-off or otherwise ; and in- 
asmuch as Thomas E. Chickering knew that the sum set off was the 
defendants’ property, he was put upon inquiry as to the authority of 
the agent, the result of which inquiry, if made, would have nega- 
tived the authority, and if not made, he is affected by all the conse- 
quences which would have resulted from such inquiry. 

3. There is no pretence that there was any evidence in the nature 
of the agency, or of any custom or usage, or of any transactions 
under the agency, from which the assent of the principal to the set-off 
could be inferred. 


Ames, J. 

The question raised by this report is whether there was any evi- 
dence upon which the jury would have a right to find that the pre- 
mium due from the assured on the ninth day of February, 1871, was 
paid according to the terms of the policy. Even upon the assump- 
tion that Osborn, as the defendants’ agent, had no authority to 
waive or modify those terms in any respect, a seasonable payment to 
him was all that it was necessary for the plaintiff to prove. He was 
the agent of the corporation, not merely for this special transaction, 
but generally, for the collection of all premiums that became due to 
them within a certain territory ; and whatever money came to his 
hands in this way he was undoubtedly to hold in trust, as a distinet 
fund ; but he held it as an accounting agent, and not as a clerk or 
messenger of the defendants. The mode of accounting, as pointed 
out in the contract by which he was appointed, was not by forward- 
ing the specific and identical money which he from time to time re- 
ceived in that capacity ; but after reserving out of it the commission 
which was to be the compensation for his services, by investing the 
remainder at regular and prescribed periods, in certified checks or 
drafts payable in the city of New York, and remitted to the defend- 
ants with his account. 
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It appears from the report that he charged himself, in his return 
to the defendants, with the premium in question, and included it in 
the certified check with which, according to his regular practice, he 
had undertaken to pay the balance apparently due to them. The 
amount of the premium, therefore actually came into their hands in 
regular course of business ; but on the ground that it was not sea- 
sonably paid to their agent they have repaid it to him, and now in- 
sist that it was not paid by the assured in conformity to the terms of 
the policy. 

The evidence reported had a tendency to show that a few days 
before the premium became payable Osborn had funds in his hands, 
belonging to the firm of Chickering & Sons, to an amount largely 
exceeding the premium ; he had been the agent of that firm for the 
sale of pianos, and in that capacity had made sales, and collected the 
proceeds of these sales. Whatever money he had collected in that 
way came to his hands as their agent, and he held it in trust for them. 
The funds in his hands were substantially their funds, and they had 
a right to direct to what uses they should be applied. 

No question is raised by the defendants as to the right of the 
assured to pay his own personal debt from the funds of the firm. It 


appears that such a proceeding was in accordance with the ordinary 
practice of the partners, and that it had been the habit of the assured 
to pay the premiums on this policy, as they became due, in that very 
manner, 


It is not contended that the fact that the premium had become 
due was forgotten by the assured, or that the necessity of prompt 
and punctual payment was overlooked. It is clear on the evidence 
that an arrangement of some sort was proposed and discussed for 
the purpose of meeting that necessity, and the jury might have found 
from the evidence that Chickering not only relied upon that arrange- 
ment, but had every assurance that it had been carried into effect. 
If there were funds actually in the hands of Osborn belonging to the 
firm and which he was ready at any moment to pay to the assured, 
and which the assured had an absolute right to control, that control 
might as well be exercised by an oral direction to Osborn to apply a 
portion of the funds to the payment of this premium, as in any 
other way. If, in addition to such oral direction, there was an ex- 
press promise by Osborn that he would pay the premium, and after 
that an express assurance that he had done so, the assured might not 
unreasonably suppose that he had done all that was required. 

It is objected that the effect of such an arrangement would be to 
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render Osborn a debtor to the corporation without their consent ; 
but it is difficult to see how it could have any effect in that respect, 
to distinguish it from a payment in any other mode. If it were an 
actual placing of money in the hands of their agent, it would add to 
the fund which he held in trust for the defendants, and would not 
make him their debtor in any other capacity or mode. 

There was evidence, also, as to a declaration of Osborn, at about 
that time, that money had come into his possession exceeding the 
premium by thirty dollars—a declaration having a tendency to show 
a specific application of the money by him to that precise purpose, 
And there was also evidence, not contradicted, that the customary 
receipt, as a voucher of the payment, had come to, his hands in the 
regular course uf business ; and although it had not been delivered 
by him to the assured, that fact was explained by his testimony that 
the reained it only as a voucher for his own account with the firm. 

It is manifest also that in rendering his account to the defendants, 
he included this premium in the balance which he undertook to pay 
by the “ certified check or draft, payable in New York,” required by 
his contract with them ; and although this was not done with literal 
punctuality as to time, whatever delay occurred was consented to by 
the defendants. 

The evidence was sufficient to warrant the jury in finding that 
funds which the assured had a right to control and apply to the 
payment of the premium, had come into the hands of the defend- 
ants’ agent before the premium became due ; that the assured di- 
rected that the agent should apply so much of said funds as was ne- 
cessary to that payment, and that the agent did so apply it. Such 
facts would show a payment of the premium, within the meaning of 
the policy. 

According to the terms of the report, therefore, there must be 
judgment for the plaintiff. 
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‘ 


COURT OF APPEALS OF NEW YORK. 


PRESCENTIA ANGEL, Respondent, 
vs. 


HARTFORD FIRE INS. CO., Appellant. 


It is an elementary rule of evidence that where the testimony is evenly balanced, 
the party holding the affirmative of an issue must fail. But the even balance 
does not depend simply on the number of witnesses, but also on the degree of 
credibility to be attached to their evidence. The conclusion of the triers must 
express their conviction of the truth drawn from all the testimony given, and 
not based upon the number of witnesses. 

A contract of insurance affirmed by one witness and denied by another was 
properly submitted to the jury for their determination of the fact. 

Where testimony tended to show that witness had made a statement out of court 
material to the issue different from his evidence, it was admissible to impeach 
his credibility by the evidence of another witness that the first had told him 
he made a memorandum of the contract, which the first denied. 

Where the agent was regularly authorized to contract for insurance, and was fur- 
nished with policies in blank to fill up and deliver to the parties with whom he 
contracted, he was authorized to make binding contracts to insure to be con- 
summated by filling up and delivering policy, and an agreement to insure for 
three years was not a parol contract for insurance for that time, but a prelimi- 
nary agreement to insure within the scope of his authority. 

The validity of the contract was not affected by credit being given until the de- 
livery of the policy. 

Private instructions of the company to the agent unknown to the insured does not 
affect the rights of the parties. 


Ketsy & Futter, for Respondent. 
Mr. F. W. Hupparp, for Appellant. 


Grover, J. 
The counsel for the appellant insists that the defendant’s motion 
for a nonsuit should have been granted, upon the ground that the 
testimony was not such as to authorize the submission to the jury of 
the question, whether the contract, as claimed by the plaintiff, had 
been made by the parties. The making of the contract was denied 
in the answer. The plaintiff had the affirmation of the issue, and 
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was bound to establish it by competent evidence, to the satisfaction 
of the jury. For this purpose she introduced Mason as a witness, who 
testified to the making of the contract, as alleged in the complaint. 
In answer to this, the defendant introduced Carpenter as a witness, 
with whom Mason testified he made the contract as agent for the 
plaintiff, Carpenter acting therein as agent for the defendant. Cur- 
penter fully denied making any such contract as that testified to by 
Mason, or any contract at all with him on behalf of the defendant. 

The position of the counsel for the appellant is, that this being the 
testimony of one witness against that of another having equal oppor- 
tunities of knowledge, the evidence was balanced, and that the party 
holding the affirmative of the issue must fail. If right in the pre- 
mises, the conclusion necessarily follows, as it isan elementary rule of 
evidence that the party holding the affirmative of the issue must 
prove it. This he fails to do when the evidence pro and con is equally 
balanced, and there is nothing to turn the scale in his favor. But 
the fallacy of the position is in supposing that as a legal conclusion 
the testimony of one witness is entitled to the same credit as that of 
another. This is an entire mistake. 

The law imposes upon the triers of the issue, the duty of determin. 
ing whether or not to give credit to the testimony of any particular 
witness, and their conclusion should be predicated upon the proba- 
bility or improbability of the testimony given, the appearance of 
the witness, and his manner of testifying, the concurrence of the 
testimony with the circumstances proved, or the reverse, and such 
other considerations as tend to produce a conviction of the mind as 
to the truth or falsehood of the testimony. It often happens that 
the testimony of a single witness will produce complete conviction 
of its truth, although contradicted by that of two or more, and in 
such a case it requires no argument to prove that the verdict or find- 
ing should be in accordance therewith, instead of that of the greater 
number of witnesses. The verdict or finding should in all cases ex- 
press the conviction of the triers of the real truth of the case, from 
all the testimony given, and not based upon the number testifying to 
the facts. It was the duty of the trial judge, in the present case, to 
submit the question as to the credibility of the witnesses to the jury. 
This he fairly did, and that question was determined by them. 

The testimony of Fulton, that Carpenter told him in substance that 
he made a memorandum of the contract, was competent. Carpenter 
was examined upon the point, calling his attention to time and place, 
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and denied that he had so told him. The counsel for the appellant 
is right in the position, that this would not have made the testimony 
competent had the question been immaterial. But it was not so. 
Mason testified that Carpenter at the time made a memorandum of 
the contract, and hung it up in the office ; Carpenter testified that he 
made no contract, and made nomemorandum. The testimony tended 
to show that Carpenter had made a statement out of court, upon a 
point material to the issue, different from the testimony given by him, 
and it was therefore admissible to impeach his credibility. 

The counsel for the appellant is mistaken in supposing that the 
action was based upon a parol contract of insurance for three years, 
There was not sufficient evidence to show that Carpenter was author- 
ized to make such a contract, by the defendant. It was alleged in 
the complaint, and the testimony tended to prove, that a preliminary 
contract was made, by which it was agreed that the defendant should 
insure the plaintiff upon the property, against damage by fire, for a 
sum and at a rate agreed upon for the term of three years from the 
time of making the contract, and that a policy of insurance should 
shortly thereafter be made out, to take effect from that time, and de- 
livered to the plaintiff by Carpenter, at which time it was agreed 
the premium should be paid. It was proved that Carpenter was the 
agent of the defendant, with authority to negotiate contracts of in- 
surance in its behalf, agree upon the rate of premium, the terms of 
insurance, and, in short, to agree upon all the terms of the contract. 
That he was furnished with policies executed in blank by the presi- 
dent and secretary of the defendant, with authority to fill up and de- 
liver the same to any party with whom he made a contract. This 
authorized him to make a preliminary contract, binding upon the de- 
fendant, to be consummated by filling up and delivering a policy, pur- 
suant thereto. The case comes directly within the principle upon 
which Ellis vs. Albany City Fire Ins. Co. was decided by this court. 
50 N. Y., 402. 

The question, whether such an agent was authorized to bind his 
principal by such a contract was fully considered in that case. The 
only distinction between that and the present is, that in that case the 
premium was paid to the agent at the time of making the contract, 
and had been paid to the company, while in this, credit was given 
therefor, until the policy should be delivered. This has no effect 
upon the validity of the contract. Trustees, etc. vs. Brooklyn Fire 
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Ins. Co., 19 N. ¥., 805; Anchelon vs. Excelsior Ins. Co., 27 N. 
Y., 216. 

A recovery of the amount insured was proper in the action for the 
breach of their contract. Ellis vs. Albany City Fire Ins. Co., and 
cases cited, supra. The private instructions given by the defendant 
to Carpenter, by which he was to regulate his conduct in the transac- 
tion of the business, were not known to the plaintiff or her agent, and 
could not, therefore, affect the rights of the parties. The point that 
the contract was within the statute of frauds, was not insisted upon 
in this court. The judgment appealed from must be affirmed, with 
costs. 

All concur, except ALLEN and Rappato, JJ., not voting. 


SUPREME COURT OF NEBRASKA. 


Juty Term, 1874. 


Error to the District Court of Richardson County. 


CONTINENTAL INS. CO., or THe Crry or New York, 
Plaintiff in Error, 


vs. 
N. LIPPOLD, Defendant in Error.* 


Plaintiffs insured defendaut’s dwelling in Arago, through an agent in that town. 
The policy required that, ‘‘ immediate notice of the loss should be given to 
the company in New York, or at the office of the Western Department in 
Chicago. A few days after the loss, defendant requested local agent to notify 
the company. Three months after the loss, defendant communicated with 
general agent by letter, stating the loss. Four months after the loss, general 
agent addressed a letter to defendant, stating there were suspicious circum- 
stances which should be explained. The fire occurred on the 16th of April, 
1871. On the Ist of January, 1872, formal proof of loss was made and trans- 
mitted to general agent. 

Held, that it is a sufficient compliance with the condition of a policy, requiring 
notice of loss to be given ‘‘ forthwith” or ‘‘immediately,” that the party has 
used due diligence under all circumstances. 


* Reported in 3 Nebraska Reports, 391. 
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The clause in a policy as to preliminary proofs, notice, etc., should always be con- 
strued with great liberality ; and it only requires reasonable information to en- 
able the company to judge of its rights and duties before payment. 


It was # proper question for the jury, whether the defendant had used due dili- 
gence. 


Judgment affirmed. 


J. H. Broapy and E. W. Tuomas, for Plaintiff in Error. 


It is not disputed that the building was burned April 13th or 15th, 
1871. This is stated in the petition, the answer, the testimony of Lip- 
pold, and in his letter of July 15, 1871, to Taylor, the superintendent 
of the Ins. Co., at Chicago. It is clear from the evidence, that the 
first and only notice of the fire given to the company was contained 
in the said letter to Taylor. 

The policy required that “immediate written notice of the loss 
should be given to the company in New York, or at the office of the 
Western Department in Chicago.” The bill of exceptions shows that 
the proper notice was not given, and no excuse is shown for the failure 
to give the same. 

The giving of the notice in the manner, and within the time re- 
quired by the policy, is a condition precedent without which no re- 
covery can be had. Gies vs. Bechtner, 12 Minn., 279 ; Inland Ins. & 
Dep. Co. vs. Stauffer, 33 Penn. St., 397. Davis vs. Davis, 49 Me., 282. 
Cornell vs. Milwaukee Mut. Ins. Co., 18 Wis., 387. 

The notice in this case was not given within the time required by 
the policy. The giving thereof three months after the fire, was neither 
a literal nor a substantial compliance with the condition of the policy. 
Inman vs. West. Fire Ins. Co., 12 Wend., 452 ; McEvers vs. Lawrence, 
1 Hoff. Ch., 171 ; Mellen vs. Hamilton Ins. Co., 17 N. Y., 617 ; Trask 
vs. State Fire and M. Ins. Co., 29 Penn. St., 198 ; Whitehurst vs. N. 
C. Mut. Ins. Co., 7 Jones Law N. C., 433. 

The giving of the notice to Walther, the local agent at Arago, can- 
not be deemed a compliance with the conditions of the policy. Cor- 
nell vs. Milwaukee Mut. Ins. Co., 18 Wis., 387; Patrick vs. Ins. Co., 
43 N. H., 621. 

If it should be contended that the assured had a right to depend on 
Walther’s giving the notice, we say if he employed or requested Wal- 
ther to notify the company, Walther was pro hoc vice the agent of 
the assured, and not of the insurance company, and it was incumbent 
upon the assured to prove that his said agent did give the notice 
within the required time. Not only has nothing like this been proved, 
but Walther himself testifies that he did not give such notice. Un- 
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der the pleadings the burden of proving that notice was given lies 
upon the assured. 

There is nothing in the evidence tending to show that the insurance 
company waived its objections to the fact that the notice was not 
given in time. If there is any such waiver, it must be in Taylor’s 
letter to Liverpool, dated August 16. But this letter cannot be con- 
strued as a waiver. Cornell vs. Milwaukee Ins. Co., 18 Wis., 387 ; Ed- 
wards vs. Baltimore Ins. Co., 3 Gill., 176 ; St. Louis Ins. Co. vs. Kyle, 
11 Mo., 278; Trask vs. State Fire and M. Ins. Co, 29 Penn. St., 198 ; 
Bartlett vs. Union Mut. Ins. Co., 46 Me., 500 ; Barnes vs. Union Mut. 
Ins. Co., 45 N. H., 21. 

The court erred in refusing to grant a peremptory nonsuit on ‘the 
trial. The courts of this State, in a proper case, have the power to 
take the evidence given by the plaintiff from the jury, and order a 
peremptory nonsuit. Ellis & Morton vs. Oh. L. Ins. Co. 4 Oh. 
St., 628, and authorities there cited. Allen vs. Pegram, Lowa, 174. 


A Scnornnerr and J. D. Gruman, for defendant in error. 

1. The company is estopped from requiring of the insured techni- 
cal proof of the loss, ete., when its agent, when called upon by the 
insured, does anything which leads the insured to believe that such 
proof, etc., is unnecessary, or lulls the assured into a belief that such 
proofs are not required. Manhattan Ins. Co. vs. Stein and Zang, 5 
Bush., 652. Autna Ins. Co. vs. Jackson & Co., 16 B. Mon., 242. 

2. When the company declines to receive the proof of loss or to 
pay the loss because of insufficiency or informality of proofs, or be- 
cause made out of time, it is bound to declare to the assured the 
grounds of such refusal, as then known or believed to exist by its offi- 
cers or agents, otherwise the objection will be waived. O’Conner vs. 
Hartford Fire Insurance Co., 31 Wis., 160. Killips vs. Putnam Fire 
Insurance Co., Wis., 472. Tayloe vs. Merchants Fire Insurance Co., 
9 How., 390. Columbia Insurance Co. vs. Lawrence, 10 Peters, 507. 
Clark vs. New England Mutual Insurance Co., 6 Bush., 342. Vos 
vs. Robinson, 9 John., 192. 


Maxwett, J. 
On the 11th day of May, 1870, the plaintiff in error insured a 
dwelling-house for defendant in error, situated in the town of Arago, 
for the sum of $350, the policy to continue in force until the 11th 
day of May, 1875. The policy contained a provision that in case of 
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loss, defendant in error should immediately notify the general agent 
at Chicago. The insurance was effected through a local agent resid- 
ing in the town of Arago. On the 16th day of April, 1871, the house 
was destroyed by fire. A few days after the fire, defendant in error 
requested the local agent at Arago to notify the company of the loss. 
The local agent stated that he had seen the general agent, and had a 
conversation with him in reference to the loss. About the 15th day 
of July, 1871, defendant in error employed one Gus. Doerfelt to write 
a letter for him to the general agent of the company, stating the loss 
of the property. On the 16th day of August, 1871, the general 
agent addressed a letter to defendant in error, stating that there were 
suspicious circumstances connected with the fire which onght to be 
explained. On the Ist day of January, 1872, the defendant in erro? 
made formal proof of loss, and transmitted the same to the general 
agent at Chicago. Suit was instituted against the company, in the 
District Court of Richardson county, on the 22d day of January, 
1872. The cause was tried by a jury, and the defendant in error re- 
covered the sum of $253.78. 

The only errors assigned are: First, that the court erred in 
overruling the motion for a nonsuit. Second, that the court erred 
in overruling the motion to set aside the verdict. The only objection 
urged by the plaintiff in error, in this court, as ground for revers- 
ing the judgment of the court below, is that no notice of the loss 
was given, in the time required by the terms of the policy. No ac- 
tion can be maintained on the policy until the proof of loss is made, 
or waived by some act of the insurer. Yet it is a sufficient compli- 
ance with the condition of a policy, requiring notice of loss to be 
given “forthwith” or “immediately,” that the party has used due 
diligence under all the circumstances. New York Insurance Co. vs- 
National Insurance Co., 20 Barb., 475. Bumstead vs. The Dividend 
Insurance Co., 12 New York, 81. 

In the case of the Columbian Ins. Co. vs. Lawrence, 2 Peters, 50, a 
certificate accompanied the proof of loss not in conformity to the con- 
ditions of the policy. The case was reversed in the Supreme Court 
and remanded to the Cireuit Court, and afterward dismissed by plain- 
tiff without prejudice. A new certificate was procured from a magis- 
trate in compliance with the rules of the company, on the 14th day of 
February, 1829, five years after the loss, and an action was com- 
menced thereon in September, 1831. The condition of the policy re- 
quired “all persons assured by the company, sustaining any loss or 
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damage by fire, forthwith to give notice to the company, or as soon 
thereafter as possible to deliver in as particular an account of their 
loss or damage, signed with their own hands, as the nature of the 
case will admit of, and make proof the same by their own oath and 
affirmation, and by their books of account, or proper vouchers, as 
shall be reasonably required ; and shall procure a certificate under 
the hand of a magistrate, or sworn notary of the town or county in 
which the fire happened, not concerned in such loss, directly or indi- 
rectly, importing that they are acquainted with the character and cir- 
cumstances of the person or persons insured ; and do know or verily 
believe that he, she or they, really and by misfortune, without any 
kind of fraud or evil practice, have sustained by such fire, loss or 
damage to the amount therein mentioned ; and until such affidavit and 
certificate are produced the loss claimed shall not be payable.” The 
court, says Story, J., 10 Peters, 513, “ We think the true intent and 
meaning of it is, that the certificate must be procured within a rea- 
sonable time after the loss. It would be a most inconvenient course 
to adopt a different construction, not required by the terms of the 
clause or the context, as it would make the material inquiry not the 
production of the certificate, but the possible diligence of procuring it. 
* * * So that itis manifest, that the assured would not be entitled 
to maintain any action until he had furnished all the preliminary 
proofs ; so that the delay is not injurious to the company, but solely 
to the assured, by depriving him of his right to judgment until it is 
procured. * * * Weare of opinion, that under all the facts and 
circumstances, the non-production of the proper certificate at an ear- 
lier period is fully accounted for ; and that the proper certificate was 
procured in a reasonable time. * * * If the company had con- 
templated the objection, it would have been ordinary fair dealing to 
have apprised the plaintiff of it.” Westlake vs. St. Lawrence Ins. Co., 
14 Barb., 206 ; Clark vs. New Eng. Ins. Co., 6 Cush., 342; Francis vs. 
Ins. Co., 1 Dutcher, 78 ; Bartlett vs. Union Mut. Ins. Co., 46 Me., 500. 

The clause in a policy as to preliminary proofs, notice, etc., should 
always be construed with great liberality ; and it only requires reason- 
able information to be given so that the company may be enabled to 
form some estimate of its rights and duties before it is obliged to pay. 
McLaughlin vs. Wash. Co. Ins. Co., 28 Wend., 525; Lawrence vs. 
Ocean Ins. Co., 11 John., 240 ; Smith’s Mercantile Law, 516, note 10. 

In this case, no objection is made to the form of the proof of loss 
furnished in July, 1871, nor is the refusal to adjust the loss put on the 
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ground that if is not in proper form. If objection is made by the 
company to the form of the proof of loss, it is its duty to notify the 
party of the alleged defect, and failing to do so, it will be deemed 
waived. A contract of insurance, like other contracts, should receive, 
if possible, such construction as will carry it into effect. The insurer 
having received the consideration for assuming the risk, there is no 
reason why he should be discharged from liability in case of loss, on 
slight or merely technical grounds. In this case it was a proper ques- 
tion to the jury, whether the plaintiff in the court below had used 
due diligence in furnishing the preliminary proofs of loss. The mo- 
tion for a nonsuit was therefore properly overruled, and the question 
having been fairly submitted to the jury, who found in favor of the 
defendant in error, we see no error in the record. The judgment of 
the district court is therefore affirmed. Judgment affirmed. 
Chief Justice Lake concurred. 


COMMISSION OF APPEALS OF NEW YORK. 


Octoser Term, 1874. 


AMBROSE SNOW, er 4t., 
vs. 


MERCANTILE MUTUAL INS. CO.* 


‘*Due diligence” in countermanding an order for marine insurance on account of 
subsequent discovery of a loss, does not require the use of the most expedi- 
tious method of communication possible. ‘lhe requirement is satisfied by use 
of the earliest and most expeditious usual route of mercantile communication. 

The Atlantic cable was not a usual mode of mercantile communication previous to 

; November, 1866. 

‘Due diligence” did not require that an order for marine insurance in New York, 
sent by mail from Liverpool, on October 27th, 1866, should be countermanded 
by telegraph on receiving intelligence of the loss three days later. It was 
enough that the intelligence was expeditiously forwarded by mail. 


Judgment affirmed. 


Appeal from a judgment of the General Term of the Supreme 
Court, Second Department, affirming a judgment entered at the 
circuit. 


* Argued May 22, 1874. 
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The action was brought upon a policy of marine insurance. The 
substance of the defense was, that the owner of the vessel for whose 
benefit the action is brought, knew of the loss of the vessel and 
might have informed the plaintiff, his agent, by the use of reason- 
able and usual means in tiine to have prevented the insurance, and 
that his failure to do so was a concealment and renders the policy 
void. 

At the trial certain facts were admitted by the parties, for the pur- 
pose of the action. This submission is condensed into the following 
statement : 

The plaintiffs were partners in business, under the firm name of 
Snow & Burgess. The defendants are a domestic corporation, doing 
business in the city of New York. 

On October 25th, 1866, Wm. Fry Angell was the owner of an insur- 
able interest in the ship Sunda, which was then lying in the port of 
Liverpool, receiving a cargo of coal, and was perfectly seaworthy. 
Angell requested his broker in Liverpool, (one Gilchrist,) to write to 
the plaintiffs in the city of New York to effect an insurance on the 
ship, in a marine insurance company. In accordance with this di- 
rection, Gilchrist, on October 27th, 1866, wrote to the plaintiffs, re- 
questing them to effect an insurance, describing the ship, and 
stating that she was loaded for Aden, and that she would probably 
be out of the channel before the letter was received. This letter 
was received by the plaintiffs on November 8th, 1866, in due course 
of mail, by ocean steamship. 

On the 9th day of November, the plaintiffs, as the agents of An- 
gell, effected an insurance for one year from that date with the de- 
fendants for $5,000, at a premium of 15 per cent., for which the 
plaintiffs gave their promissory note. 

On October 29th, (some ten or more days before the insurance was 
effected, ) the ship Sunda sailed from Liverpool on a voyage to Aden 
and while proceeding to sea was wrecked and lost on the English 
coast. 

The loss was known to Angell as early as October 30th, 1866. 
The value of the ship exceeded $5,000. 

On the 31st day of October, Gilchrist, as the agent of Angell, wrote 
by the first mail to the United States after the loss of the ship, the fol- 
lowing letter, received by them November 13th, in due course of mail : 

“T wrote you on the 27th inst., per Java, as per copy annexed, 
and am sorry now to inform you that said ship was a total loss on 
Monday, the 29th inst. She was in tow of a steamer, with a pilot on 





1875. ] Snow vs. Mercantile Mutual Ins. Co. 437 


board, and when she had reached the Queen’s Channel struck on the 
bar, where she remained until low water, and then fell over on her 
beam ends, and heavy gale coming on at the time with heavy sea, 
which caused her to become a total wreck. * * Probably you may 
hear of this by telegram before you receive my letter, but if you do 
not, and have the insurance effected, I suppose it will be all right, as 
the owner has nothing more on the ship, and only £1,100 on the 
freight, as he is a person who never insures much. * * * I do not 
suppose it is my duty to telegram the loss of said ship ; do you? If 
so, I shall better know how to act in the future. Please inform me 
on this point. R. J. Gitcunisr.” 

It was further admitted that the city of New York had been ever 
since, and not before July 30th, 1866, in telegraphic communication 
with Liverpool, England, and that the loss of the Sunda could 
have been communicated by Angell to the plaintiffs on October 30th 
by telegraph, and that no such communication was made, and that 
the loss was not known to the defendant until after the issuing of 
the policy. 

The only other statement on the subject of the telegraph, admit- 
ted by the parties, was in the following words: The telegraph be- 
tween said places (New York and Liverpool) “was, in October and 
November 1866, used by merchants and others as a mode of com- 
munication, whenever in their judgment the interest of their busi- 
ness required the necessary expense for that purpose.” 

A table was offered in evidence, showing the statistics of tele- 
graphic traffic. In the months of July, August and September, 1866, 
under a £20 tariff, the average number of messages per day was 29, 
For the next twelve months, under a £10 tariff, the daily number was 
64. 

As the tariff diminished, the number increased. In some of the 
months of 1870, under a tariff of 20 shillings, the average number 
was nearly 500 per day. 

Sufficient notice and proof of loss was furnished to the defendant. 

The defendant had offered to return the premium note to the 
plaintiffs. 

The defendant’s counsel then moved to dismiss the complaint. The 
motion was denied and the defendant excepted. 

The court thereupon directed the jury to find a verdict for the 
plaintiff. This direction was excepted to by the defendant. Appeal 
having been taken from the judgment entered upon the verdict to the 
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General Term, the judgment was affirmed, whereupon the defend- 
ant appeals to this court. 


Townsenp Scupper, for Appellant. 
Ricnarp H. Hunttiey, for Respondent. 


Dwiaut, C. 


The general rule of law is well settled, that if intelligence of a fact 
enhancing the risk, or of a loss, is received after an order has been 
given for a marine insurance, and before the contract is executed, it 
must be communicated to the underwriters with due diligence, or 
the order be countermanded. 1 Phillips on Ins., § 561. 

The question opened to controversy in the above proposition is the 
meaning of the expression, “due diligence,” or “due and reasonable 
diligence,” as found in some of the authorities. 

It is claimed by the defendant that it means extreme diligence. To 
support this view a dictum in Andrews vs. Marine Ins. Co., 9 J. R., 
34, is referred to ; also 2 Duer on Insurance, Note 4, p. 530. 

In order to determine this question a general view should be taken 
of the authorities. 

The defendant urges that the rules of morality require that the 
insured should use the same diligence to prevent the insurance as he 
would to prevent the payment of the premium if the vessel were safe, 
citing 2 Duer on Ins. § 13, and § 19, p. 410. 

This consideration would address itself to us with much force if 
the question were new and open to be considered on purely theo- 
retical grounds. The law on this subject seems to be easily ascer- 
tained from the decisions, and it is incumbent upon us to apply and 
enforce it as we find it. 

One of the earliest cases on this subject is Grieve vs. Young, in the 
Scotch Court of Sessions, reported in Miller on Ins. On December 
10th, 1779, Grieve, a merchant in Eyemouth, wrote to his corres- 
pondent in Edinburgh to take out an insurance on his ship, which 
had just sailed, and was then out of danger. As Eyemouth was not 
a port town, Grieve sent the letter to a place on the London post 
road whence it would be sent by post to Edinburgh. It was sent 
on the evening of the 10th, and arrived at six o’clock P. M. on the 
11th. The insurance was taken at eight o’clock. The ship was in 
danger on the evening of the 10th, and went to the bottom at ten 
o’clock of the morning of the 11th. Grieve was aware of all the 
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facts of the case. The court held that it was not incumbent upon 
him to send by express to Edinburgh to give information of the 
facts, but only to make use of the mail and post a letter at once 
countermanding the order. 

This case was affirmed in Watson vs. Delafield, 2 Caines, 234, S. C. 
1 Johns., 150 ; and in the Court of Errors,,2 Johus., 526. It was held 
in this case that if an insured, having written letters ordering an in- 
surance, hears of a loss, he is bound if practicable to countermand 
his order by the same mail. The Supreme Court of the United States, 
through Mr. Justice Story, lays down the correct rule upon this sub- 
ject in the case of McLanahan vs. The Universal Insurance Co., 1 
Peters, 170. Where a party orders insurance and afterward receives 
intelligence material to the risk, or has knowledge of a loss, he ought 
to communicate it to the agent by due and reasonable diligence, to 
be judged under all the circumstance of each particular case, for the 
purpose of countermanding the order or laying the circumstances 
before the underwriters. The “extreme diligence” recognized in 
Andrew vs. Marine Insurance Company, may be reconciled with the 
view of Justice Story, by assuming that in special cases extreme care 
may be requisite to constitute due and reasonable diligence. 

The case of Green vs. Merchants Ins. Co., 10 Pick., 402, presents 
this question in a clear light. The proposition is there laid down, 
that if a person who has directed insurance to be procured at a 
distant place, on a risk already commenced, receives, before the con- 
tract is made, intelligence of a loss, he is bound to transmit the in- 
telligence by the earliest and most expeditious usual route of mer- 
cantile communication in order that it may be laid before the per- 
son requested to underwrite ; but the omission to send by an unusual 
and extraordinary conveyance, although by possibility it might ar- 
rive before the policy was effected, will not vitiate the policy. The 
question whether a particular mode of communication is a usual one 
is a matter of fact, and must in general be found by a jury. Green 
vs. Merchants Ins. Co., 10 Pick., 402 ; McLanahan vs. Universal Ins. 
Co., 1 Peters, 186; Byrons vs. Alexander, 1 Brevard, 8. C., 213. 

Following these authorities, we must hold that the plaintiff was 
not bound to resort to the telegraph to communicate the loss of the 
Sunda to the defendant unless that was at the time a usual means of 
mercantile communication. 

The statement of facts on which the court below acted, contains 
no finding upon this subject. In fact, it seems studiously to avoid it. 
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Had there been a distinct proposition submitted that the telegraph 
was then a “usual mode of mercantile communication,” the plaintiff 
must clearly have failed to establish a case for recovery. Instead of 
that, the statement is, that the telegraph between said places (Liver- 
pool and New York) was used by merchants and others as a mode of 
communication, whenever in their judgment the interest of their 
business required the necessary expense for that purpose. This is by 
no means equivalent to a statement that it is a usual mode of mer- 
cantile communication. Nor do the statistics of the traffic help the 
case. At the timeof the disaster, between New York and Liverpool 
the rates were very high, and the telegraph messages unfrequent. 
All the messages between Valentia and Heart’s Content, or in other 
words between America and Europe, averaged but twenty-nine per 
day both ways, or fifteen from Europe to America. This was the en- 
tire telegraphic correspondence between the two countries for all 
forms of business, and for all the requirements of friendship and af- 
fection. This average had prevailed for three months. The mes- 
sages for the last of the three months averaged ten less than for the 
first. Under this state of facts, I can see no reason for finding that 
the telegraph was at that time a usual means of mercantile commu- 
nication, within the meaning of the authorities that have been cited. 

The case of Proudfoot vs. Montefiore, L. R. 2 Q. B., 513, is not 
opposed to this view. In that case the Appellant’s Court, by agree- 
ment of counsel, was authorized to draw inferences of fact as they 
thought proper. “It was held accordingly, that as the electric tele- 
graph between the places referred to in that case was in general use,” 
between agents and their employers, it was the duty of the insured 
to make use of it. That decision is in entire conformity with the 
principles followed in the case at bar, as it turns upon the special 
circumstances presented to the court. It would be followed in this 
case if we could be satisfied (as the English court was on the facts 
submitted to it) that the telegraph between Liverpool and New York 
was on October 31st, 1866, a usual means of mercantile communica- 
tion. 

The judgment of the court below should be affirmed. 

Eartu C. and Lorr Cu. C., coneur. 

Reynotps, C. reads for reversal, Gray, C. concurs. 

Judgment affirmed with costs. 
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COMMISSION OF APPEALS OF NEW YORK. 


RALPH A. BICKNELL, Respondent, 
US. 


LANCASTER CITY & COUNTY FIRE INS. CO.* 
Appellant. / 


Plaintiff effected an insurance on his machinery contained in the mill held; by 
him under contract of purchase from P. 


It was in evidence that P. owned the building, that T. bought the machinery, and 
that plaintiff had chattel mortgages on the machinery. T. was in possession of 
the building under contract of purchase from P. There was conflicting evi- 
dence about the actual delivery of the contract. It was also claimed that the 
contract was void for want of consideration. P. agreed in the contract to sell 
on certain terms. T. agreed that all machinery then in the mill, or afterward to 
be put in, should be part of the freehold, but did not agree to buy. Plaintiff 
bought out the entire interest of T. at receiver’s sale, and took a conveyance 
from the receiver. 

Held, that sufficient consideration was expressed in the contract, that the question 
of its delivery was proper for the jury. 

Held, that the plaintiff was so far the owner of the chattels insured as to have an 
insurable interest, properly expressed in the policy. 

Held, that evidence to prove plaintiff bought the property for T. was properly ex- 
cluded. 


Held, that the representation of plaintiff that he held the property under contrac 
from P. was true. 


Judgment affirmed. 


The defendant moved for a nonsuit at the close of plaintiff’s case 
on the ground that the plaintiff had not shown any title to the prop- 
erty insured. Again, at the close of the proof, he moved for a dis- 
missal of the complaint, on the grounds that the plaintiff had no in- 
surable interest in the machinery, and that he had not stated his in- 
terest in the machinery in the poilcy. 

On the argument in this court these positions are sought to be sus- 
tained by showing that the instrument signed by Parish, by his agent, 
and by Thompson & Judd, is not a valid and enforceable contract, 


Decision rendered October 6, 1874. Reported below 18. C. R., T. & C., 215. 
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Tt is claimed that it is without consideration, and so clashes with the 
provision of the Revised Statutes, (2 R. S., 135, sec. 8,) that every con- 
tract for the sale of lands shall be void unless it, or some note or 
memorandum thereof, be in writing expressing the consideration, and 
it is argued that if the contract was void the plaintiff could have no 
interest in the premises, and hence no interest in the personal prop- 
erty upon them. 

But if the premises be conceded the conclusion does not necessarily 
follow. The policy was upon property which per se was chattel 
property. It is not shown that it ever became so affixed to the realty, 
unless by the provisions of the contract, as that it was not removable 
therefrom at the will of the owner of the chattels. It is testified to 
by Thompson that he bought the machinery in the mill. It is testi- 
fied to that Bicknell bought the planer for Thompson & Juddj 
and put it in the mill. It is also testified to that Bicknell had chattel 
mortgages upon the property, so that there was testimony tending 
to show that the chattel property in the mill belonged to Thompson 
& Judd. Then the plaintiff showed the purchase by him at the re- 
ceiver’s sale of the interest therein of Thompson & Judd, and the 
conveyance to him by the receiver. Clearly, the plaintiff had pro- 
duced evidence which tended to show that he was the owner of this 
chattel property, and had an insurable interest therein. The state- 
ment of the policy is on his property, enumerating it, contained in 
the saw and planing-mill, held by him under contract of purchase 
from George Parish. There is no doubt of the correct identification 
of the buildings in which the property was contained. There is no 
doubt but that the plaintiff was in possession of those buildings and 
held them. There is no doubt but that he held them under this 
written paper, signed by Parish and by Thompson & Judd. Does 
not this state of facts match with the statement of the policy? That 
statement is not, that his title to the chattel property is derived from 
the contract of purchase, but that his property is contained in cer- 
tain buildings, which buildings he holds under that contract. Whether - 
that contract be void or not, it was under it, or by reason of it, be- 
cause it had been signed by the parties named in it, and because 
it was deemed an effectual instrument, that the plaintiff was in 
possession of the buildings, which contained property to which he 
had acquired title and then owned. 

But it is said that the contract was never delivered. And the wit- 
ness Beckwith testifies that after it was made it was never delivered 
to Thompson & Judd. But that same witness afterward says that in 





1875. ] Bicknell vs. Lancaster Fire Ins. Co. , 443 


April, 1871, Bicknell gave up his contract. Thompson testifies not 
only that he and Judd held under the contract, but that it was sent 
to them for their signatures, and then returned for the signature of 
the agent of Parish; that it was executed in duplicate, and both copies 
left with Beckwith. It is not clear from this testimony that there was 
not a delivery. 

There was a question for a jury under proper instruction. And it 
is quite clear that all parties treated it as well executed, that posses- 
sion was held by Thompson & Judd, and after them by Bicknell, in 
reliance upon the instrument as an operative contract. 

But though the paper does not contain an agreement by Thompson 
& Judd to pay for the lands and to take a conveyance, there is an 
agreement in it on their part. It is that all machinery, ete., then in 
the mills, or thereafter to be put in them, shall become a part of the 
freehold, and that Parish shall have title to and lien upon the same. 
Is it said that by reason of this stipulation, Bicknell could not by the 
receiver's sale and deed acquire any title or interest in these chattels. 
The answer is, that he did by that sale acquire the right of Thomp- 
son & Judd in the contract. This agreement by them contained in 
it, was a consideration for the agreement of Parish to sell and convey 
on payment being made according to its terms, though there was no 
corresponding agreement to purchase and to pay. So the contract 

yas made valid under the provisions of the Revised Statutes above 
cited. It was expressed in writing, it expressed the consideration, 
and was subscribed by the party by whom the sale was to be made. 

In any view, Bicknell was shown to be so far the owner of the 
chattels insured, as to have an insurable interest in them, and the 


statement in the policy was a correct statement ; it was his property 
contained in buildings held under that contract. He bought and 
paid for some of it as a chattel, he held chattel mortgages upon it, 
he bought and paid for at receiver's sale the whole title of the former 
owners in it, and bought and paid for their whole interest in the con- 
tract from Parish. He had an interest in it which he might legally 
insure. He did not state incorrectly how he held the property. The 


policy did not incorrectly describe it. 

There was an offer by the defendant to show that the plaintiff, 
though he bid off the property at the receiver’s sale in his own name, 
did in fact buy it for Thompson & Judd. The testimony was refused. 
It was not error to du so. By the sale and conveyance, Bicknell ob- 
tained the legal title as against the whole world, save perhaps Thomp- 
son & Judd and their creditors. As the owner of the legal title, he 


TER 


sre ~ 


jie Ale cine 9 EMS IORI RENE ORE ac AONE EINE IER EL SIE LOL, OO LE 





444 Report of Decisions. [ June, 
could insure the property as his. In case of loss by fire, and the 
receipt of the damages by him, he would hold them subject to any valid, 
equitable claim of Thompson & Judd, or their creditors. The testi- 
mony offered was therefore incompetent and immaterial in this view. 

There is another view, in which it is claimed that it was admissible. 
The answer alleged that Bicknell falsely and fraudulently represented 
to the defendant that he held the mill property and premises by con- 
tract of purchase from George Parish. 

The representation proven was that made to the witness Bacon, 
the agent of the defendant. That was, that he held the property 
under contract from Mr. Parish. This we have seen was not false. 
For if only the holder of the legal title, under a valid agreement by 
which Thompson & Judd or their creditors had an equitable interest 
in it, still it was true that he held under that contract. The testi- 
mony offered did not tend to contradict this, and was hence imma- 
terial. 

The judgment appealed from should be affirmed with costs. 

All concur. 


SUPREME COURT OF NEW HAMPSHIRE. 


CURRIER 
US. 
CONTINENTAL LIFE INSURANCE CO.* 


When a debtor delivers money to be transmitted to his creditor, in accordance 
with authority given him so to do by his creditor, and the money is lost upon 
the way, it is the loss of the creditor. 

The plaintiff was authorized to send money to the defendants by express, and 
there were three express-carriers between the residence of the plaintiff and the 
place of business of the defendants in this State : the plaintiff sent the money 
for the last premium due upon his life insurance policy by one of these ex- 
pressmen, who embezzled the money and ran away. Held, that this was a suffi- 
cient payment of this premium to the defendants. 


Corporations are held to be subject to the same presumptions and implications 





* From 53 N. H. Reports. 
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from their corporate acts, or the acts of their agents, without either vote, deed, 
or writing, as in the case of natural persons. 


A corporation may waive any condition inserted in its regulations or by-laws for 
the benefit of the company ; and the acts of such company, or of its agents, 
are competent evidence of such waiver. 


This was a bill in equity, by John Currier against the Continental 
Life Insurance Co., of Hartford, Conn. 

By policy dated November 14, 1865, the defendant assured the life 
of the plaintiff's wife, in the amount of $5,000, to be paid to the 
plaintiff. The plaintiff was to pay an annual premium of $572.70, on 
or before November 15, in each year, for five years. He paid the first 
four premiums in person to the defendants’ agents, the first payment 
being made at his own house, in Salem, N. H., when he received the 
policy, or before that time ; the second payment being made Novem- 
ber 13, 1866, at the same place ; the third, at Boston, November 15, 
1867 ; the fourth, at Boston, November 15, 1868. Payment of the 
first is acknowledged in the policy ; for the other three payments he 
received formal receipts. December 3, 1869, at East Salisbury, 
Mass., the plaintiff delivered the amount of the fifth premium to 
Laws, an expressman, to be carried to the defendants’ agent ; but the 
expressman embezzled the money. The plaintiff prays a decree that 
the defendants apply the amount in satisfaction of the fifth premium, 
and credit him with payment in full of said premium, and give the 
plaintiff a renewal receipt, and treat said policy as a policy paid up in 
full; and for general relief. It was stipulated in the policy, that if 
the plaintiff did not pay the five premiums when due, the policy 
should be void: and that when the policy should become void, all 
payments made thereon should be forfeited to the defendants. The 
plaintiff claims, 1, that he was authorized to send the money by 
express, at the risk of the defendants ; that delivery to the express 
was payment to the defendants ; and, 2, that the time of payment 
was extended a reasonable time beyond November 15, 1869, and the 
forfeiture waived. Upon these two points, the facts are : 

I. October 28, 1869, one Loomis (an agent of the defendants, at 
Portsmouth, N. H.,) wrote to the plaintiff (then living at East Salis- 
bury, Mass.,) enclosing a notice of the fifth premium, and saying,— 
“Please forward your prem. on pol. No. 478 to the Portsmouth office. 
The two past years the Boston office has charged us a com. for col- 
lecting ; by paying here, or at the home office, the company saves the 
com. You can forward the prem. by bank check, or your own private 
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check, on any bank or institution, and can be collected through the 
bank here ; or, you can send by express.” The plaintiff sent the 
money by express, relying upon this letter, and understanding that 
the money was at the risk of the defendants when delivered to the 
express ; and there was no fraud, bad faith, or want of ordinary and 
reasonable care on the part of the plaintiff. 

[The plaintiff took no receipt or other acknowledgment of the ex- 
press-carrier, and made no attempt to notify the defendants of the 
delivery of the money until December 11, when he wrote to Loomis 
stating that he had sent the money by express, and asking if it had 
been received. There were then three different express-carriers upon 
the railroad between East Salisbury and Portsmouth, and Loomis, or 
the defendants, did not know until some days later to which express 
the money had been delivered. Soon afterward the plaintiff caused 
the expressman, Laws, to be prosecuted in Massachusetts for embez- 
zling the money, and on the day of , 1870, wrote to Loomis, 
sending a copy of a letter from the district attorney of Essex County 
to the plaintiff, which, with all the written and printed evidence used 
at the trial, may be referred to as a part of the case. The fact of the 
delivery of the money to the express by the plaintiff was in dispute 
between the parties. The plaintiff did not pay or offer the express 
anything for transporting the money. | 

II. The first four premiums had been paid by cash and note, half 
each. The notice of the fifth premium was as follows : “The 5 pre- 
mium, of $572.70, on your policy No. 478, will be due the 15th day of 
Nov. 1869 ; interest on outstanding notes, $68.72—$641.42 ; less div- 
idend of 1868, 50 per ct. on ordinary rate, $87.30. Cash due, $554.12. 
Respectfully yours, Samuet E. Exmore, Secretary ; Gro. N. Loomis, 
Agent. ses Unless the renewal premium is paid on or before 12 
o'clock nvon, of the day on which it is due, the policy is forfeited, and 
the company is under no obligation to renew it; but, upon satis- 
factory evidence being furnished that the insured is in perfect health, 
the risk may be continued, at the entire option of the company.” 

The plaintiff was uot satisfied with this notice, for two reasons. He 
objected, first, that it required him to pay all cash, instead of half 
sash and half note. His second and chief objection was to the method 
of computing the dividend. A short time after receiving the notice, 
and before November 15, 1869, the plaintiff went to Loomis, and de- 
sired explanations on those points, but Loomis could give none satis- 
factory to him ; whereupon the plaintiff said he desired time to ex- 
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amine the subject and to consider what he would do, and asked 
Loomis if he should be particular about the time of payment. 
Loomis informed the plaintiff that he had no authority to extend the 
time, or to waive a forfeiture, and showed him his instructions and 
the regulations of the company to that effect. 

[These regulations were contained in a small printed book, of 
which the plaintiff had a copy, he having before acted as an agent of 
an agent of the defendants in soliciting a few applications for policies. 
The attention of the plaintiff was expressly called by Loomis to the 
following section, on pages 27 and 28 of the book: “ Premiums are 
due and payable at the office of the company in Hartford, but for 
the convenience of policy-holders they may be paid to an agent of 
the company ; but no receipt is binding unless signed by the presi- 
dent and secretary, and should be countersigned by the agent who 
receives the money.” A conditional receipt, similar to the following, 
may be used by an agent: 


** CONDITIONAL RECEIPT. 


* Received —— 186-, from , $-——, stated to be the 

amount of a premium due this day on policy No. — issued by the Con- 
tinental Life Insurance Co. upon the life of for the sum 
‘of $——, and in favor of . Said alleged premium is held 
by the undersigned until application can be made to the company to 
accept the same and forward their receipt. When obtained, this re- 
ceipt is to be surrendered therefor ; if not obtained, the money is to be 
refunded.” 

“ Agents are not authorized to make, alter or discharge contracts 
waive forfeiture, or bind the company in any way,” ete. 


And on page 23 of the same book are the words, “Lapsed policies 
may be restored at the option of company, but solely as an act of 
grace or courtsey, upon payment of all premiums past due, with interest 
thereon ; but, whenever renewal premiums are received after the day 
on which they are due, it is with the express understanding that the 
party is then in sound health.”] 

Loomis farther told him that it was not the custom of the company 
to take advantage of a forfeiture for non-payment of premium in his 
class when payment was made within a reasonable time after it was 
due ; that he had never known the company to insist upon the forfeit- 
ure in such a case ; and that he then had charge of some cases in 
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which the premiums were overdue, which would probably be paid by 
the insured. The precise words of this conversation cannot now be 
remembered by the parties or proved by witnesses. Loomis intended to 
give the plaintiff to understand that it was the usage of the defendants, 
upon payment of overdue premiums, and a certificate of continued 
health, to waive the forfeiture ; that the defendants were not bound to 
do so ; that he had no authority and did not undertake to bind them, 
or to bargain with the plaintiff that they would do so; but that, as a 
matter of fact, they undoubtedly would do so in his case as they always 
did in other like cases. The plaintiff understood, and an ordinary 
man would have understood, and would have been warranted in under- 
standing, from the statements of Loomis, that although, by the express 
terms of the printed regulations of the company, Loomis had no au- 
thority to make a formal bargain binding the company to an extension 
of time or a waiver of forfeiture, yet the uniform usage of the com- 
pany was to receive premiums within a reasonable time after they were 
due, when there was no material change in the health of the person 
insured ; that the plaintiff could safely rely on this usage, and take 
time to examine the subject and consider what he would do, and defer 
the fifth payment for a reasonable time after November 15, without 
running any risk of forfeiture if his wife should continue in good 
health ; that the company would receive the premium under snch 
circumstances without objection. The plaintiff understood, and was 
reasonably justified in understanding, the statements of Loomis, not 
as an absolute undertaking to extend the time, or an express promise 
to waive the forfeiture, but as an assurance of a uniform usage of the 
company that would not be departed from in his case ; but this distine- 
tion was not drawn in the plaintiff’s mind as distinctly as it is here 
stated. He testified that he understood the practice of the company, 
in regard to forfeitures for non-payment at the stipulated time, to be 
the opposite of their theory. 

But for his understanding, derived from the statements of Loomis, 
the plaintiff would have paid the fifth premium on or before November 
15. He was induced, by his understanding of Loomis’s statements, to 
delay sending the money till after November 15. December 3, the day 
he sent it, was within a reasonable time. 

He wrote to one Hinckley (a relative of the plaintiff and an agent 

Yf-the defendants in Vermont, and who had received his application for 
, » the insurance) for the explanations which he desired, but received no 
satisfactory answer. November 22, 1869, he wrote to Elmore, the 
secretary of the defendants at Hartford, for explanation, saying at the 
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close of his letter,—“ I have deferred the payment of my fifth premium 
until we come to a proper understanding of the subject. Mr. Loomis 
suggested that no advantage would be taken by the company while 
this question was being considered.” November 30, 1869, Elmore 
answered, giving lengthy explanations on the subject of dividends, and 
informing him that he could pay the fifth premium in the usual way if 
he preferred—that is, half cash, half note—but making no other allu- 
sion than that to extension of time or waiver of forfeiture. 

The plaintiff delivered to the express the whole amount in cash, 
relying, as to the extension and waiver, upon his understanding derived 
from the statements of Loomis and the letter of Elmore ; and if the 
express had delivered the money to Loomis, the plaintiff would have 
received a renewal receipt, and the defendants would have treated the 
policy as in force without raising any objection. The plaintiff’s wife 
continued, and still continues, in perfect health ; and satisfactory evi- 
dence of that fact would have been furnished the defendants by the 
plaintiff, if he had understood it was desired or necessary. He would 
also have paid interest on the premium, if he had understood that 
interest was demanded or expected. In his subsequent interviews and 
correspondence with Loomis, no certificate or evidence of health, or 
interest, was demanded, but the defendants, by refusing to give him a 
receipt for the fifth premium, and insisting upon a forfeiture on the 
ground that they had not received the money delivered by the plaintiff 
to the express, waived their right to such certificate, evidence, and 
interest, if they would otherwise have been entitled thereto. 

Before the commencement of this suit, the defendants, though rea- 
sonably requested, neglected and refused to do what the plaintiff now 
seeks by this suit to compel them to do. 

The court reserved all questions of law and fact arising upon the 
foregoing case, and involved in these two questions : 

1. Is the money, delivered by the plaintiff to the express, to be con- 
sidered as paid to the defendants ? 

2. Is the policy forfeited by the delay from November 15 to Decem- 
ber 3? 

On the ground on which the case was tried, if the first question 
is answered in the affirmative and the second in the negative, there 
should be a decree for the plaintiff ; otherwise the bill should be dis- 
missed, unless the court should see cause for a new trial. The parts 
of the case enclosed in brackets are portions of the evidence inserted 
at the defendants’ request. Case reserved. 





Report of Decisions. [ June, 


Sargent, C. J. 


Certain facts are found by the court upon evidence which was con- 
sidered. These facts are stated, and they raise certain questions of 
law, which are proposed for the consideration of the court. The 
policy by which the life of the wife of the plaintiff had been insured 
was to be paid for in five annual premiums, as it seems, half cash, 
and half note. Four of these had been paid seasonably, and re- 
ceipted for ; the last payment was sent, all in cash, by express, De- 
cember 3, 1869, to the defendants, when by the terms of the con- 
tract, it was due the 15th of November previous. 

The first question raised is, “ Was this money, delivered to the ex- 
press by the plaintiff, to be considered as paid to the defendants > 
Loomis, the defendants’ agent at Portsmouth, wrote to the plaintiff 
notifying him of his fifth premium, and requesting him to forward 
it to Portsmouth instead of paying it at Boston, as he had done for 
the last two years, forthe reason that the company would in that way 
save a commission for collecting. He then states to him, “ You can 
forward the premium by bank check, or your own private check, or 
any bank or institution, and can be collected through the bank here ; 
or, you can send by express.” Any bank check or private check 
would answer, provided it could be collected through the bank at 
Portsmouth. We think this was evidently the intention of Loomis— 
that this is the interpretation of the letter: “We will receive any_ 
thing in payment on which we can raise the money at a bank here, 
or you can send the money by express ;”—and the case finds that the 
plaintiff did send the money by express ; that he relied upon this 
letter, understanding that the money was at the risk of the defend- 
ants after delivery to the express ; and that there was no fraud, bad 
faith, or want of ordinary and reasonable care on his part. _ 

Loomis evidently assumed, and we may well assume, that without 
any notice and special request this premium would be paid in Bos- 
ton as the last two had been, and he had a special object, which he 
states, for having the money paid at Portsmouth ;—hence these di- 
rections. And if he (Loomis) was asking the plaintiff to put him- 
self to an inconvenience for the sake of accommodating the company 
and enabling them to save a commission upon the money, they might 
well be willing to take a little trouble in getting a check cashed at 
the bank, or even to pay the expressage on the money—say seventy- 
five cents—rather than to pay a commission of two per cent., which 
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would be ten dollars, or one per cent., which would be five dollars, or 
even one half per cent., which would be two dollars and fifty cents. 

At first there was a controversy as to whether the plaintiff sent 
this money by express, or paid it to the express at all ; but the court 
find that he did so, in good faith, on the third day of December. 
Was that a payment to the defendant company? It is well settled 
that the delivery of goods by a vendor to a common carrier, in ac- 
cordance with the order or directions of the vendee, operates as a 
delivery to the vendee, so that the common carrier becomes the 
agent of the vendee and not of the vendor ; and a loss of the goods 
in the carrier’s hands would be the loss of the vendee and not of the 
vendor. And the law went further than that, even, and held that 
when the vendee did not appoint or name the carrier, the same prin- 
ciple would hold good. Thus, in Godfrey vs. Furzo, 3 P. Williams, 
185, decided in 1733, it was held that in case “a tradesman in Lon- 
don, by order of a tradesman in the country, sends gvods to the lat- 
ter who does not appoint or name the carrier, and afterward the 
carrier imbezils the goods, the trader in the country must stand the 
loss.” 

So, in Dutton vs. Solomonson, 3 Bos. and Pul., 582, (1803,) where 
it was claimed in the argument that if the vendee had not pointed 
out the particular mode of conveyance he would not be liable to the 
risk while the goods are in the hands of the carrier, and Vayle vs. 
Bayle, Cowp., 294, and Dawes vs. Peck., 8 T. R., 330, were cited. 
Lord Alvanley, C. J., referring to that position of the counsel, said, 
“When this point was first mentioned I was surprised, for it appeared 
to me to be a proposition as well settled as any in the law, that if 
a tradesman order goods to be sent by a carrier, though he does not 
name any particular carrier, the moment the goods are delivered to 
the carrier it operates as a delivery to the purchaser, the whole pro- 
perty immediately vests in him, he alone can bring an action for any 
injury done to the goods, and if any accident happen to the goods 
it is at his risk. The only exception to the purchaser’s right over 
the goods is that the vendor, in case of the former becoming insol- 
vent, may stop them in fransilu.” 

So Kent states the law to be—2 Kent’s Com. 499—* Delivery of 
goods to a servant or agent of the purchaser, or to a carrier or mas- 
ter of a vessel, when they are to be sent by a carrier or by water, is 
equivalent to a delivery to a purchaser ; and the property, with the 
corresponding risk, immediately vests in the purchaser, subject to 
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the vendor’s right of stoppage in transitu.” See Chitty on Cont., 439, 
484, and 485 ; 2 Greenl. Ev., sec. 212 ; Woolsey vs. Bailey, 27 N. H. 
217, 219, and cases cited ; Smith vs. Smith, ib., 244, 252, and cases 
cited. In these last two cases it seems to be held that, though before 
the day of railroads it might be necessary that the purchaser should 
order the goods sent by a carrier in order to have the delivery oper- 
ate as a transfer of the property to the purchaser, yet that, since 
railroads have been in operation, and it has become the custom to 
transport goods by them as a matter of course, a delivery of the 
goods at the depot of the railroad would complete the sale and vest 
the property immediately in the vendee. Garland vs. Lane, 46 N. 
H., 245, 248, and cases cited ; 1 Ch. Pl., 6; 1 Parsons on Cont., 445 ; 
Arnold vs. Prout, 51 N. H., 587. 

The authorities also hold, that when the debtor delivers money to 
be transmitted to his creditor, in accordance with authority given 
him so to do by his creditor, the loss, if any, is the loss of the cred- 
itor. So, if money were sent by the post, in a letter properly directed 
to the creditor, and be lost, the debtor is discharged if he was directed 
so to transmit the. money, or that was the usual ‘course of business 
between the parties. Chitty on Cont., 750. To the same effect is 2 
Greenl. on Evy., sec. 525 ;—and he cites Warwicke vs. Noakes, 1 
Peake’s R., 67, and Hawkins vs. Rutt, 1 Peake’s, 186. So, in Wake- 
field vs. Lithgow, 3 Mass., 249, when the defendant had sent money 
to the plaintiff’s attorney, in a letter by mail, which he did not re- 
ceive—held that if the defendant was authorized by the letter from the 
plaintiff's attorney to remit that sum, in that manner, at that sime, 
the loss must fall on the plaintiff; if not, the plaintiff must have 
judgment. 

So, in Kington vs. Kington, 11 M. & W., 233, it was not doubted 
that a plea that the defendant had ever been ready to pay the money 
claimed in suit, and that on a certain day the plaintiff ordered or re- 
quested the defendant to forward the money to him by express, and 
that the defendant did so, and paid the same as directed, in satisfac- 
tion and discharge of the plaintiff’s claim, was a good plea in bar,— 
though there was some informality in the plea in that case. In this 
case, if the agent had said, in his letter, You may send the money 
to me by mail, or you can send it by mail, we should probably have 
understood at once that if so sent it would be at the company’s 
risk, and it is the same when he said, You can send it by express. ° 
The vendee or consignee of goods or money does not need to say, 
Send the goods or money by express, or by mail, at my risk. He 
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has only to designate the manner, or instrument, or medium of trans- 
portation ; and when thus sent they are at the consignee’s risk as 
much as though he had said in words, “at my risk.” This is im- 
plied in all such cases, and we think it was in this case. We think 
the first question proposed must be answered in the affirmative. 

Was the policy forfeited by the delay from November 15 to De- 
cember 3? The plaintiff was given to understand, and did under- 
stand, that though by the printed regulations of the company the 
agent could not, in terms, bind the company, and that the company 
had undertaken so to arrange it, if possible, that all their agents 
should be the agents of the assured, or, at least, shall be their own 
agents only to secure contracts in writing by which the company 
could hold all others, but that they should have no power to bind 
the company to anything, yet that the uniform usage and practice 
of the company was to receive premiums within a reasonable time 
after due, when there was no material change in the health of the 
person insured ; that the plaintiff could safely rely on this usage, 
and take time to examine the subject and consider what he would 
do, and defer the fifth payment for a reasonable time after Novem- 
ber 15, without running any risk of forfeiture if his wife should con- 
tinue in good health ; that the company would receive the premium 
under such circumstances without objection. The plaintiff under- 
stood, and was reasonably justified in understanding, that the uni- 
form usage of the company was to waive the forfeiture in such cases, 
and that this usage would not be departed from in this case. But 
for this understanding he would have paid his premium on or before 
November 15. 

But he had sufficient reason to ask delay. The other premiums 
he had paid, half note and half cash, and he expected to pay this 
one in the same way ; and he had probably been assured that after 
a few years the dividends were to be sufficient to pay and discharge 
these notes—were to be fifty per cent. on the amount of his premi- 
um. But he finds it only fifty per cent. on ordinary rates, which he 
would not be very likely to understand much of. He acts in good 
faith ; he desires an explanation of these two points; he applies to 
Loomis, who is unable to give him any satisfactory explanation 
He then writes to Hinckley, in Vermont, another agent of the 
company, making inquiries on these points, but receives no 
answer. November 22 he wrote to Elmore, the secretary of 
the company at Hartford, making the same inquiries, and ad- 
ding, I have deferred paying my fifth premium until we come 





554 Report of Decisions. [ June, 


to a proper understanding of the subject. He also adds, that 
Loomis had suggested that no advantage would be taken by 
the company while this question was being settled. November 
30, Elmore replied, giving explanations of the dividends, and in- 
forming him that he could pay the fifth premium in the usual way, 
half cash and half note, if he preferred, but saying nothing further 
about any extension of time or waiver of forfeiture. 

The plaintiff delivered to the express the whole amount in cash, 
relying as to extension and waiver upon his understanding derived 
from the statements of Loomis and the letter of Elmore; and if the 
express had delivered the money to Loomis, the plaintiff would have 
received a renewal receipt, and the defendants would have treated the 
policy as in force without raising any objection. The plaintiff’s wife 
continued, and still continues, in perfect health ; and satisfactory evi- 
dence of that fact would have been furnished the defendants by the 
plaintiff, if he had understood it was desired or necessary. He would 
also have paid interest on the premium, if he had understood that 
interest was demanded or expected. In his subsequent interviews and 
correspondence with Loomis, no certificate or evidence of health, or 
interest, was demanded ; but the defendants, by refusing to give hima 
receipt for the fifth premium, and insisting upon a forfeiture, on the 
ground that they had not received the money delivered by the plaintiff 
to the express, waived their right to such certificate, evidence, and 
interest, if they would otherwise have been entitled thereto. 

The plaintiff understood, and Loomis understood, and Elmore, the 
defendants’ secretary, understood, that the forfeiture was waived, and 
that, if the plaintiff paid his fifth premium within a reasonable time 
after November 15, it was to be received as though paid in time ; and 
the court find that if the money which the plaintiff sent had been in 
fact received, it would have been accepted in payment and discharge 
of said premium. To all intents and purposes, then, the company had 
absolutely agreed to waive the payment at the day, and, if it was paid 
within a reasonable time thereafter, to receive it in satisfaction of the 
premium ; and the court find that the company has waived its right 
to all the subsequent proofs to which it might otherwise have been 
entitled, and that plaintiff made a proper demand, ete. 

But why do we say that the case stands as if the company had 
absolutely waived or agreed to waive this payment at the day ap- 
pointed? It is settled, in Hale vs. Ins. Co., 32 N. H., 295, that, as a 
general rule, corporations have power to waive their rights, and are 
bound by estoppels in pais like natural persons. Now, suppose Loomis 
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could not make an agreement that should bind the company ; still he 
knew, and could tell, and tell truly, what the uniform: usage of the 
company had been in similar cases, and the plaintiff would have the 
right to presume, perhaps, that what they had uniformly done in 
similar circumstances, they would do in his case. But he finally 
writes to the company’s secretary at Hartford, and informs him that 
he had deferred paying this premium beyond time, and gives him the 
reasons, and states to him what the agent had assured him about their 
waiving this payment. Now, these agents and secretaries, whether 
they are competent to make contracts or not, are agents of the com- 
pany so far that the company may be notified through them of any 
facts that concern the company. 

If a man whose life is insured dies, they notify the company through 
an agent, and either Loomis or Elmore would have been a sufficient 
agent of the company, so that a notice to them would ordinarily be 
notice to the company of such fact. The plaintiff gave Elmore notice 
of the state of facts as they existed, and this must be considered as 
notice to the company ; and though he may not have had any right 
to bind the company by any such contract, the company, when notified 
through him, should speak through him, or in some other way, and 
give the notice that no such arrangement will be made in the speci- 
fied case. But, on the contrary, when Elmore is notified of the state 
of the case, he gives the desired information in regard to the divi- 
dend, and then says to the plaintiff, You can pay this premium, half 
cash and half note, if you wish, notwithstanding you have been noti- 
fied to pay all cash, and after I have received your notice that the 
time has passed in which, by its terms, it should have been paid. 
The company were called on to speak when they were notified that 
this plaintiff had allowed his premium to go by the time, upon the 
representations and assurances of their agent, and that he was still 
trusting those assurances. They should have denied the fact as stat- 
ed, or in some way have given him to understand that he could not 
rely with safety upon those representations and assurances,—but in- 
stead, the company say nothing ; but their secretary says, You may 
thus trust, and no advantage shall be taken of you. We think the 
company must in that way be held to have ratified what their agent 
said, and to have waived all objection to that course. They are 
estopped to deny that they did so. 

So, in Glidden vs. Unity, 33 N. H., 571, 577, it is said that in all 
American courts, towns and other corporations are now to be con- 
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sidered as subject to the same presumptions and implications arising 
from their corporate acts, or the acts of their agents within the scope 
of their authority, without either vote, deed, or writing, as in the 
case of natural persons. This statement of the law is taken substan- 
tially from 2 Kent’s Com., 290, and authorities there collected in note 
b. A promise may be made directly by their agents acting within 
the scope of their authority, or such promise may be implied against 
the corporation from the acts of its agents within their authority, like 
natural persons. Smith vs. Meeting-house, 8 Pick., 178. So, in 
Angell & Ames on Corp., sec. 237, it is said that a corporation may 
as well be bound by express promises through its authorized agents 
as by deed, and that promises may as well be implied from its acts 
and the acts of its agents, as if it had been an individual ;—and see 
authorities in note. 

So, in Pierce vs. Insurance Co., 50 N. H., 297, it was held that a 
condition inserted in a policy for the benefit of the company might be 
waived by the company, and that the declarations or acts of an agent 
of the company are competent evidence of such waiver by the company; 
and so in Lyman vs. Littleton, 50 N. H., 42; Clark vs. Insurance Co., 6 
Cush., 342, and Heath vs. Insurance Co., 1 Cush., 257, as well as Ly- 
man vs. Littleton, 50 N. H., 42, are authorities to the point, that when a 
particular objection to notice or to proof of loss, or to anything which is 
required to be done, is made and insisted on, and no others are sug- 
gested, it will be considered as a waiver of other objections. To the 
same point are Vos vs. Robinson, 9 Johns, 192; Insurance Co. vs. Tyler, 
16 Wend., 385, 401, and McMasters vs. Westchester Co. Ins., Co., 
52 Wend., 379. There must be a decree for the plaintiff. 
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COMMISSION OF APPEALS OF NEW YORK. 


Ocroser Term, 1874. 


COE S. BUCHANAN, Respondent, 
Us. 


THE EXCHANGE FIRE INS. CO., Appellant.* 


A clause in the policy on the stock of a paper-mill prohibited the storage or use of 
petroleum, rock and earth oils, benzine, benzole, and naphtha without consent 
indorsed on policy, and provided that refined coal. carbon and kerosene oils, 
when stored in less amounts than ten barrels, shall be classed as extra hazard- 
ous. Another clause provided that camphene, spirit gas,—or any other inflam- 
mable liquid when used in stores, warehouses, shops or manufactories as a 
light, requires permission indorsed. 

Held, that kerosene, though a rock oil, is not an inflammable liquid, and it was not 
intended to prohibit its use for lighting purposes, nor the storage of forty gal- 
lons, which was not an excessive amount for such purpose. 

The policy provided that other insurance, or a conveyance of the property, or 
assignment of the policy, not assented to by the company, shall render the 
policy void. W., the insured, executed to plaintiff a bill of sale on the 20th of 
February. The inventory was completed, and possession was given two days 
later, when W. wrote an assignment on the back of the policy to plaintiff, which 
was then sent to a former agent of the company, who indorsed his consent to 
the transfer, at the same time informing the messenger that he had no authority 
for doing so, and would take noresponsibility. On the 3d of March, the day be- 
fore the fire, the policy was taken to the company’s office, and the secretary said 
the transfer and consent were all right. The agent was not informed of the 
transfer of the property, and the secretary was not informed of the circum- 
stances under which the agent’s consent had been obtained. 


Held, that as the transfer of the policy was part of the contract of sale, the sale might 
be regarded as incomplete until this had been effected, or if the sale be regard- 
ed as complete, there is authority for holding that the policy was revived by 
subsequent consent. There is nothing in the policy requiring the consent to 
be previous to the transfer to give it validity. 

Held, that the agent had no authority to give assent, and notice to that effect to 
the messenger was notice to the principal ; but the secretary ratified his act 
and bound the company. 

Held, that the word machinery covered the tools and implements used therewith 
in the manufacture of paper. 

Judgment affirmed. 


* Argued May 13, 1874. 
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Appeal from the judgment of the General Term of the Supreme 
Court in the Second Department, affirming a judgment entered for 
the plaintiff upon the verdict of a jury. 

The action was upon a policy of insurance to recover the amount of 
a loss by fire. The policy was issued to Addison Weeks, through 
defendant’s agent at Albany, A. T. Holmes, Nov., 14, 1868. About 
February 20, 1869, Weeks sold out his interest in the insured pro- 
perty to the plaintiff. February 22d he assigned all his interest in 
the policy to the plaintiff. The questions raised, and the evidence, so 
far as important, are set forth sufficiently in the opinion. 


C. Frost, for Appellant. 


Tomas M. Nortu, for Respondent. 


Eart, C. 


The insurance was on stock of material for manufacturing paper, 
and on paper manufactured and in process of manufacture, and on 
machinery contained in a paper mill at West Milton, Saratoga County. 

The policy contained a provision that petroleum, rock and earth 
oils, benzine, benzole and naphtha should not be stored or used on 
the premises without written permission indorsed on the policy, and 
that refined carbon and kerosene oils, when stored in less quantities 
than ten barrels, shall be classed as extra hazardous. 

The paper mill was lighted by kerosene, and at the time of the fire 
there were in the mill about forty gallons of kerosene provided for 
lighting the mill. The quantity was reasonable for the use for which 
it was provided. This kerosene was not stored, within the meaning 
of the policy, and hence there can be no claim that the provision 
against storing was violated. But it was used, and the question is 
whether its use for lighting violated and avoided the policy. I am 
inclined to think that the prohibition of the use of rock and earth oils 
upon the premises includes kerosene. Kerosene is not petroleum. It 
is made from the latter by a process of distillation and refinement. But 
it is a rock or earth oil. If it is not, I am unable to classify it. But I 
do not think that its use for lighting was intended to be prohibited ; 
other use was intended. Kerosene is considered reasonably safe for 
lighting, and is in ordinary and general use for lighting buildings in all 
parts of the country outside of cities where gas is used, and the policy 
must have been made in reference to this well known fact. There is 
another clause in the policy which covers the subject of lighting, which 
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provides that camphene, spirit gas, or burning fluid, phosgene, or any 
other inflammable liquid when used in stores, warehouses, shops or 
manufactories as a light, subject the goods therein to an additional 
charge, and permission for such use must be indorsed in writing on the 
policy, otherwise the insurance shall be void. It will be seen that even 
the articles named are not prohibited for lighting in all cases. They 
could be used without violating the policy for lighting dwelling-houses. 
Kerosene is not named, and if it had intended to prohibit its use for 
lighting as it is used for that purpose more than all the other sub- 
stances mentioned, it would have been named. It was proved that 
kerosene is not properly classified as an “inflammable liquid,” and 
hence it is not prohibited under that name. Construing therefore the 
two clauses of the policy together I am of opinion that kerosene for 
lighting was not prohibited. 

There was also « provision in the policy that if the insured proper- 
ty should be sold or conveyed, or if the policy should be assigned 
without the consent of the company obtained in writing, the policy 
should become null and void, and it is claimed that this provision was 
violated. The facts bearing upon this question are briefly these. Weeks 
executed to plaintiff a bill of sale of the property on the 20th of Feb- 
ruary, and the inventory was completed and possession was taken by 
the plaintiff on the 22d of February. Weeks promised to have the 
policy transferred the same evening, and on the 22d of February wrote 
on the back of the policy an assignment thereof to the plaintiff and then 
sent the same by a young man 18 years of age to A. T. Holmesat Albany, 
who had at some prior time been azent of the company, who issued 
the policy to Weeks, and he subscribed 2» memorandum which had 
been written upon the policy before it was presented to him as fol- 
lows: “This policy to inure to the benefit of C.S. Buchanan. A. T. 
Holmes, agent.” The policy in this condition was returned to the 
plaintiff. 

On the 3d day of March, the day before the fire, the plaintiff de- 
livered the policy to his son, who at his request took the same to the 
office of the defendant in the city of New York, and he*there informed 
the secretary of the defendant that his father was the owner of the 
property, delivered to him the policy, and asked him if the transfer 
and consent were all right, and he said they were. The young man who 
took the policy to Holmes did not inform him of the transfer of the 
property; neither did plaintiff's son inform the defendant’s secretary 
of the circumstances under which the consent had been obtained of 
Holmes. Holmes was at one time agent of the defendant, and I think 
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from the evidence, had at that time authority to effect insurances and 
consent to the transfers of policies and property for it. But on the 
10th day of December, 1868, the defendant resolved to suspend all 
its agencies, including the Albany agency, and on the 22d of December, 
1868, defendant’s secretary, in obedience to such resolution, wrote to 
Holmes at Albany, informing him that the board of directors had 
passed resolutions suspending all agencies, and requested him not to 
underwrite for the company from that date, and to return all blanks 
and send his account to date with his checks to balance. Dec. 24th, 
1868, Holmes returned all his blanks and papers, sent his account 
with his check to balance, expressing his sorrow that the company 
had passed resolutions to discontinue all agencies, and a wish that 
some other company might be recommended to him to take the place 
of defendant in his agency. Thereafter, so far as it appears, Holmes 
did no further business for the defendant. When he signed the con- 
sent in this case he told the young man who brought it to him, that it 
was not a legal transfer, that he was not the agent of the defendant, 
that his agency had ceased. The young man told him that he want- 
ed him to do it because other companies had done it, and Holmes then 
signed it, saying that he must take the responsibility, that he would 
have nothing to do with it. Upon these facts the judge at the trial 
held that Holmes had authority to give the assent, but the secretary 
of the defendant having denied the interview in New York between 
him and plaintiff's son, the judge submitted to the jury the following 
question: “Did the defendant assent to the written memorandum 
signed by Holmes and indorsed on the policy ?” And they answered in 
the affirmative. Upon these facts defendant’s counsel: claims that the 
policy having become void on the 20th of February by the transfer of 
the property, could not after that be again restored to life except bya 
recreation, that Holmes had no authority to consent, and that what took 
place at the office in the city of New York on the 3d day of March, 
did not constitute a ratification of Holmes’s acts. I will now examine 
each of these claims separately. 

The point that the policy was rendered void by the transfer before 
consent was given, and hence that it could not be again vitalized by 
a mere consent to the transfer afterward given, was not specifically 
taken at the trial, and we might for that reason refuse to consider it 
here. It does not certainly appear that the title to the property 
passed to the plaintiff on the 20th day of February. The bill of sale 
was executed on that day, but the inventory was not completed, and 
possession was not taken by plaintiff until the 22d, the day the con- 
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sent was given by Holmes. Upon the facts proved the sale may not 
therefore have been completed until the latter day. Besides this, 
Weeks was to transfer the policy, and that was undoubtedly part of 
the contract of sale, and until he had effectually done this, it may well 
be claimed that the sale was not fully executed. Mandy vs. Ins. Co. 
of N. A., 1 Lansing 20. But if we should hold that the transfer of 
title was made before the consent was given, the case of Sherman vs. 
Niagara Ins. Co., 46 N. Y., 526, would be an authority for hold- 
ing that the policy was revived by a consent subsequently given. I 
am of opinion that by the terms of the policy a consent given subse- 
quently to a transfer is just as effectual as one given before. The 
policy provides that other insurance, or a conveyance of the property, 
or assignment of the policy not assented to by the company, shall 
render the policy void. It is not provided that this assent shall be 
previously obtained, and there is nothing in the nature of the thing 
which requires that it should be previously given. The insurance 
company gets all the protection it seeks or needs if it shall not be 
held liable until its assent has been given. Hence this particular 
point furnishes no obstacle to a recovery. 

I think the judge erred in holding that Holmes had authority to 
give the assent. His entire agency had clearly been revoked. He so 
understood it, and had surrendered up all his papers and balanced 
his accounts. He informed the young man who obtained his assent 
that his agency had ceased and that he had no authority to give it. 
This notice, at the very time he performed the act, to the young man 
who acted either for Weeks or the plaintiff (and it matters not which) 
was notice to his principal. Story on Agency, sec. 140; Bank of 
the U. S. vs. Davis, 2 Hill, 451; Jetfrey vs. Bigelow, 13 Wend., 518; 
Sutton vs. Dillage, 3 Barb., 529. 

But this error was harmless, as the judge submitted all the evi- 
dence upon the question of ratification of the act of Holmes by the 
secretary of the company to the jury, with proper instructions, and 
they found upon that question for the plaintiff. He instructed them 
substantially that if the plaintiff's son called at the office of the 
company, and there informed the secretary that his father was the 
owner of the property, and delivered to him the policy, and asked 
him if the transfer and the consent by Holmes were all right, and he 
replied that they were, there was a ratification. 

This instruction was clearly right. The secretary was one of the 
principal managing officers of the company. He was in its office in 
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charge of its business. He could there issue policies and give con- 
sents which would bind the company, and he could bind the com- 
pany by insurance and consents in writing or by parol. Fish vs. 
Cattenet, 44 N. Y., 538; Ellis vs. Albany City Fire Ins. Co., 50 N. Y., 
405. He could authorize another to write the consent or he could 
do it himself. Hence what took place in the office may be treated 
either as ratification of what Holmes had done as an assumed agent, 
or as a consent then and there given. In either aspect the company, 
was bound. 

The form of the memorandum was sufficient to show consent to the 
assignment of the policy and transfer of the property. Potter vs. O. 
& T. Mut. Ins. Co., 5 Hill, 149; Hooper vs. Hud. River F. Ins. Co., 17 
N. Y., 424; Sherman vs. Niagara Ins. Co., supra. 

It follows from these views that the plaintiff held a valid policy, 
and his recovery must be upheld unless the judge erred at the trial in 
his holding as to what constituted machinery. The insurance was in 
part upon the machinery in a paper mill. I think the word here was 
used in its most comprehensive sense, to include all the machinery and 
tools and implements used therewith in the manufacture of paper. 

The loss upon machinery, as claimed by the plaintiff in his inven- 
tory, was $1,913.66. This was covered by insurance in this company 
for $500, and in two other companies each for $500, making in all 
$1,500, which was upward of $400 less than the loss. Even if a few 
of the items contained in the inventory were not actually machinery 
the value of such items was not $400 and hence the plaintiff was clear- 
ly entitled to recover the full arnount of bis insurance. 

I am therefore of opinion that no error was committed on the trial, 


and that the judgment should be affirmed, with costs. 
All concur except Rerynoxps, C., not voting. 
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SUPREME JUDICIAL COURT OF MAINE. 


KENNEBEC COUNTY, 1874. 


WM. H. POTTER 
US. 


MONMOUTH MUT. FIRE INSURANCE CO.* 


In assumpsit upon a policy of insurance the defendants, in addition to the gene- 
ral issue, pleaded that the plaintiff agreed in writing to accept, and did accept, 
one thousand dollars in full satisfaction of loss. The plaintiff contended that 
such agreement was obtained by fraud. The presiding justice ruled that if the 
jury were satisfied of the fraud, this action was maintainable without a pay- 
ment back or tender to defendants of the sum paid by them. Held, that such 
instruction was erroneous. 


A. Lrsey, for Plaintiff. 
Jos. Baxer and E. O. Bran, for Defendant. 


Virain, J. 

Assumpsit on a fire policy of insurance in the sum of $1,450, for 
four years from September 18, 1867. The writ is dated November 
15, 1870. The property insured was totally destroyed by fire, Sep- 
tember 1, 1869. 

In addition to the general issue, the defendants pleaded, by way 
of brief statement, that on October 15, 1869, the plaintiff agreed in 
writing to accept $1,000 in thirty days in full satisfaction for the loss 
of his property, covered by the policy in suit, which they then agreed 
to pay, and did pay within the time specified; and that the plaintiff 
accepted the same in full discharge and satisfaction thereof. 

The plaintiff introduced testimony tending to prove that he was 
induced to sign the agreement and accept the money by the fraudu- 


* To appear in vol. 63 Maine Reports. 
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lent misrepresentations of the defendants, that he was deceived there- 
by, and should not otherwise have made the agreement or received 
the money. The defendants denied all fraudulent practices in the 
premises. The verdict was for the plaintiff for the balance. The 
only ground upon which it can be based, under the instructions giv- 
en, is that the jury must have found the defendants guilty of the fraud 
imputed to them by the plaintiff's testimony. Hence, the first in- 
struction requested by the defendants [that this action could not be 
maintained without a prior rescission, within a reasonable time, of 
the settlement alleged to have been obtained by fraud, and a return 
of the $1,000 paid under it] became material; and the presiding jus- 
tice erred in not giving to the jury the law upon the subject of rescis- 
gion. 

The contract of insurance and that of accord and satisfaction 
could not contemporaneously exist and be in force; for the latter, if 
bona fide, would operate as a cancellation of the former. R. S., c. 82, 
138. If not bona fide, but voidable for fraud of the defendants, the 
plaintiff by seasonably rescinding it, but not otherwise, might then 
bring the actiou, which he has brought upon the policy. But he 
could rescind only by paying or tendering back the $1,000. Bisbee 
vs. Ham, 47 Maine, 543, is precisely in point. 

Exceptions sustained. New trial granted. 





CASES DECIDED IN THE LOWER COURTS. 


AGENT OF THE COMPANY OR OF THE INSURED. 


New York Court of Common Pleas. 


ANDES INSURANCE CO., OF CINCINNATI, OHIO, Respondent, 
VS. 
JOHN LOEHR, Appellant. 


The policy contained a clause that the person procuring the insurance other than 
the insured should be deemed the agent of the insured and not of the com- 
pany in all transactions relative to the business. The Brooklyn and New York 
agencies of the company were distinct and independent. A surveyor and soli- 
citor employed by the Brooklyn agent procured the policy from the New York 
agency. The insured had not an intelligent knowledge of English, and upon 
the delivery of the policy desired to draw his check for the premium payable 
to the president, and inquired his name of the solicitor. The latter gave his 
own name, and afterward failed to turn over the money to the company. 
In a suit against the insured for its recovery, held, that if the solicitor was an 
agent of the company, payment to him was payment to the company. The 
question of his agency was a question of fact that should have-been submitted 


to the jury. 
ul gment reversed, and new trial granted. 


This action was brought to recover the amount of a premium ona 
policy of insurance. 

The policy contained a condition as follows : 

“Tt is understood and agreed, as one of the conditions of this poli- 
cy, that the person or persons, if any, other than the assured, who 
have procured this insurance to be taken by this company, shall be 
deemed the agent or agents of the assured, and not of this company; 
in any and all transactions relating to this insurance.” 

The defense was, that tlie premium had been already paid by the 
defendant to John P. Teale, the broker who obtained the policy from 
C. W. Standart & Co., the regularly authorized agents of the com- 
pany, and delivered it to the defendant. 

On the trial Teale testified that he was employed by the company 
as surveyor and solicitor, that he was paid a salary as solicitor by 
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the agent of the company in Brooklyn, and that he told the defen- 
dant when he asked him to take the insurance that he was engaged 
with the Andes Insurance Company. 

The action was tried Feb. 16, 1874, before Hon. R. L. Larremore 
and a jury, and a verdict was rendered in favor of the plaintiff for 
the amount of the premium, with interest. 

The judge charged that by the condition in its policy, the company 
held itself out as not bound by the acts of any person representing 
himself as its agent, “and the person who thus acts, and those deal- 
ing with him, do so at their own risk. In other words, it compels 
the party to come to the office of the company to be insured.” That 
the condition was valid, and one the company had a right to make. 
That by accepting the policy from Teale and paying him the pre- 
mium, Teale became the agent of the insured and not of the com- 
pany. If the plaintiffs received the premium they are not entitled tu 
recover, otherwise they are entitled to a judgment. 

From the judgment entered on this verdict, and from the order 
made at Special Term denying the motion of the defendant for a 
new trial, an appeal was taken to the General Term. 


Myron Winstow, for Respondents. 
Wm. P. Ricuarpson and Joun A. Foster, for Appellant. 


The appeal was argued at General Term in November, 1874, and 
the judgment was reversed, and a new trial granted. The opinion 
delivered by Chief Justice Daly, is as follows : 


Daty, C. J. 

It was not, within the meaning of this clause in the policy, the pro- 
curing of the insurance by a person other than the insured ; if 
Teale was in fact the agent of the plaintiffs, it would then be the 
plaintiffs who procured the insurance. Qui facit per alium, facit per 
se. Teale assumed to act for the plaintiffs when he called upon the 
defendant ; he testified that he was serving at that time in the plain- 
tiffs’ company, in the capacity of surveyor and solicitor, which latter 
term, solicitor, I suppose means, in connection with insurance, one 
whose occupation it is to get persons to insure in the company by 
whom he is employed. The plaintiffs are a foreign corporation doing 
business in this Stute, and they had an office both in Brooklyn and 
New York. He was employed in the Brooklyn office, and his salary 
was paid him there by an agent of the company. The application 





1875°} Andes Ins. Co. vs. Loehr. 467 


for this insurance, he says, was made by him, as I understand his tes- 
timony, at the office in Brooklyn, and was turned over to the New 
York office, from which the policy was issued. If this statement was 
true, and he was an employee of the company, the company, by giv- 
ing him the policy to take to the defendant, held him out to the de- 
fendant as their agent, and where that is the case, the principal is 
responsible for the misconduct, negligence, or fraud of the agent, 
whilst acting, as Teale was, within the scope of his authority. 

The defendant did not apply for the insurance, but Teale came to 
him and solicited it on behalf of the company. 

The defendant preferred to run the risk of fire rather than pay the 
high rate—he had paid seven per cent. in another company—and 
Teale replied, “I think we will take you cheaper ; I think we will 
take you for about five per cent.” Whereupon defendant agreed to 
take a policy from the company at five per cent. When Teale 
brought him the policy, the defendant, who was a German, and not 
able either to read or write English well, asked him the name of the 
president to whose order the check was to be drawn for the payment 
of the insurance. 

If, he testified, he could have read the policy, he would have taken 
it and found the president’s name. Teale, when the defendant as 
stated asked the president’s name, said : “ Give me a blank check and 
T will fill it myself ;” which the defendant did, and Teale drew the 
check payable to his own order, and the defendant signed it, after 
asking him particularly if the name inserted was the name of the 
president, to which Teale answered Yes, and he thereby obtained the 
money which the plaintiffs claim he never paid to them. 

Two of the plaintiffs agents testified that they were the only au- 
thorized agents of the plaintiffs in the city of New York, and that 
Teale was never employed by the company in any capacity. But this 
was not conclusive. Teale testified that he was employed, and paid 
in the Brooklyn office by Lemuel Freeman, agent of the company, 
and if he was employed in that office as surveyor and solicitor, and 
brought the application there, which the office turned over in New 
York, it would make no difference as to the defendant's responsibility. 
At all events it was a question of fact for the jury, which the judge 
took from them under the impression that it was immaterial, whether 
Teale was an employee of the company or not. ‘ThisI think was 
erroneous. In my judgment it was the turning point in the case, 
and a new trial should be granted. Costs to abide the event. 

A motion was made at the January General Term, 1875, by the 
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attorney for the respondent for a reargument, and the General Term 
granted a reargument. 

The appeal was argued the second time at the March General 
Term, before the same judges who had heard the first argument. 


JUDGMENT OF REVERSAL AFFIRMED. 
Daty, J. 


Although defendant did not formally request the learned judge 
who tried the cause to submit to the jury the question whether Teale 
was acting as the agent—or was the agent of plaintiffs in delivering 
the policy and receiving the premium, and did not except to the 
charge of leaving but the single question of payment to the Standarts 
to the jury, yet as this case comes before us on appeal from the order 
refusing a new trial, as well as from the judgment, we may look into 
the whole case to ascertain if injustice has been done by a failure to 
submit to the jury questions proper for them to pass upon. Keyes 
vs. Devlin, 3 E. D. S., 523; Maier vs. Homans, 4 Daly, 168. 

I think the question should have been submitted to the jury as to 
the agency of Teale. The policy contained a clause that “the person 
or persons other than the assured who have procured this insurance, 
to be taken by this company shall be deemed the agent or agents of 
the assured, and not of this company, in any and all transactions re- 
lating to this insurance.” 

The plaintiff is a foreign insurance company, having duly appoint- 
ed agents in this city—C. W. Standart & Co.; and in Brooklyn, Lem- 
uel Freeman. 

The Brooklyn and New York offices were distinct, and indepen- 
dent of each other. John P. Teale was employed in the Brooklyn office 
by Lemuel Freeman, the agent of the company, in the capacity of 
surveyor and solicitor for the company and was paid a salary. The 
duties of surveyor need no explanation, but plaintiff's counsel 
insists that there is no such office as solicitor, and no description 
of the duties or powers of such an officer in the case. The term, 
however, as that of an employee of the company, is used by the 
witness, Teale, in describing his position in the Brooklyn ofiice, 
and, what is significant, is used by the regular agent, C. W. Stan- 
dart, in his denial of Teale’s agency. He says “Teale was not in 
the employ of the company or ourselves as surveyor or solicitor.’ 
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The name evidently refers to the nature of his duties, and the ; 


expression ‘‘ soliciting,” as applied to the endeavors of the agents of 
insurance companies to induce people to insure with them, has found 
its way into the books. Insurance Company vs. Wilkinson, 13 Wall., 
222, [1 Ins. Law Jour., 607]. The witness, Teale, was not examined 
by either side as to the nature of his duties as solicitor, nor as to his 
appointment as such ; and the use of the term without question, by 
both parties on the trial, together with his own uncontradicted evi- 
dence of his employment as such by the lawful agent of the company 
in Brooklyn, satisfies me that the office and duties of “solicitor” of 
the Andes Fire Ins. Co. was conceded on the trial. There is no de- 
nial in the case that he was the authorized solicitor for the company, 
employed by the Brooklyn agent. If in the performance of his du- 
‘ties he solicited insurance from the plaintiff, his acts would be the 
acts of the company, and if, in pursuance of an arrangement to in- 
sure the plaintiff, he went to the office of the company and put in 
the application of plaintiff, he did not thereby become the agent of 
the defendant, notwithstanding the clause in the policy, for the de- 
fendant was dealing as directly with the company in agreeing with 
Teale to insure, as if making such agreement with Freeman, the gene- 
ral ageni—since Teale was acting within the scope of his authority 
to solicit the insurance, apply to the office for the policy, and deliver it 
to the defendant—all of these acts being but one, viz., the insuring of 
defendant according to the bargain or agreement made with him. 

But it is said that Teale, who was employed by the Brooklyn agent 
exceeded his authority in coming to New York to solicit for the com- 
pany here, and consequently did not act for the company in putting in 
an application for the defendant in the New York office. ‘The answer 
to this objection is, that Teale swears generally that he was “in the 
employ of the Andes as surveyor and solicitor, and there is no proof 
that his authority was limited to Brooklyn; that defendant had no 
notice of any such limitation of Teale’s authority, while he was told 
positively by Teale that he was engaged in the Andes Company ; “that 
to hold that .the agents of the plaintiff, by soliciting insurance and 
then making the application in neighboring offices and their own 
constituted them them the agents of the assured, would be suffer- 
ing the company to use the clause in its policy, designed to pro- 
tect them against strangers, as an instrument by which they might 
defraud the public ; and, finally, that the evidence of plaintiff’s wit- 
ness, H. D. Standart, that he signed the policy, and after that it 
went right along in the regular run of business, “was evidence that 
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it was delivered to defendant by Teale in the regular course of 
plaintiff's business. This, coupled with the fact that plaintiff’s New 
York agents delivered the policy to Teale to deliver to defendant in 
March, and made no demand for the premium until October, seven 
months afterward, were matters which should have been left to the 
jury on the main question. 

I have not referred to evidence given by plaintiff’s witness conflict- 
ing with the testimony to which allusion has been made by me, be- 
cause the conflict merely carried the question to the jury. 

I am in favor of reversal and a new trial, as formerly ordered by 
the General Term when this case was originally submitted. 


REVOCATION OF CHARTER. 


. Common Pleas of Dauphin County, Penn., October, 1874. 


COMMONWEALTH 
vs. 


MANUFACTURERS’ INSURANCE COMPANY. 


. The subscriptions to the stock of an insurance company were not paid in 
money, a8 directed by acts of Assembly, but in railroad and turnpike bonds, 
mortgages, ete. Held, that the charter of the company must be revoked. 


2. A charter for a mutual insurance company was first obtained, and afterwards 
an amendment was procured, incorporating the company as a stock company. 
Held, that the amendment made it one company, and the stock charter being 
revoked, the mutual charter goes with it. 


On the 22d of September, the court made a decree of dissolution 
in the case of the Commonwealth of Pennsylvania, ex relatione Sam- 
uel E. Dimmick, Attorney General, vs. The Manufacturers’ Mutual 
Insurance Company of Philadelphia, and Hon. John R. Read was 
appointed receiver. A motion was made to open the decree on the 
part of the company. It was argued by Lyman D. Gilbert, Esq., 
deputy attorney general, for the commonwealth, and by D. B. Har- 
rington, Esq., for the company. 

Pearson, P. J. 

Sur application of the insurance commissioner to dissolve the cor- 
poration. 
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The court is asked to reconsider the decree made on the 22d day 
of September, 1874, dissolving this corporation, and give the defend- 
ant a rehearing. On this motion we have heard all of the evidence 
as fully as if a rehearing had been granted. 

It is claimed that the insurance company is a mutual, not a stock 
company. It was chartered as the former ou the 21st day of Sep- 
tember, 1867, and after transacting considerable business, on the 
20th September, 1869, obtained an amendment incorporating it 
as a stock company, with a capital of $100,000, with liberty to 
increase it to $200,000. Subscriptions were received, as reported to, 
the insurance department of the State, to the amount of $100,000 be- 
fore July 31st, 1874. 

The commissioner afterward investigated the affairs of the corpora- 
tion, and came to the conclusion that the stock was not properly paid 
in, but was made up of funds not available in case of loss, but al- 
most worthless, and therefore suspended the business of the company. 

Two grounds are now assumed: First, that the funds constituting 
the stock are good and available. Second, that the charter as a mu- 
tual company should not be revoked because of the fraudulents for- 
mation or insolvency of the stock corporation. 

The evidence shows that no part of this stock subscription was 
paid for in the mode required by the third section of the act of April 
2d, 1856; modified as to the kind of money by the third section of 
the act of March 17th, 1869, but on the contrary, was subscribed and 
paid in mortgages on real estate, railroad bonds and stocks, those of 
turnpike roads, land, mining and manufacturing companies. 

The evidence on the part of the State and the defendant is contra- 
dictory as to the value of those securities when taken; one set of wit- 
nesses testifying that much of it was worthless, or nearly so, at the 
time; others that it was then good, and some say now is. If then 
good and legally received, it would negative the idea that the company 
was fraudulently concocted in the beginning, and would present a suit- 
able case for a decree to make good the losses on the securities ; but 
in our opinion the whole subscription was illegal—in plain violation 
of the charter law. 

The stock must be subscribed and paid for in money, as directed 
by the acts of Assembly, and when so paid we are satisfied that no 
prudent board of directors would lend it out again on the bonds or 
stocks of distant railroad companies, or the stock of turnpike roads— 
which in this State, with very few exceptions, have never paid any 
dividends—pump companies, land companies and silver mining com- 
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panies in distant parts of the United States. The intention of the 
legislature was to secure the people in the insurance of their proper- 
ty; it therefore required payment of stock subscriptions in money, 
and only permitted loans thereof on good securities, pretty carefully 
enumerated. This whole subscription and payment of stock was 
legal, and the business of the company must be suspended, and the 
charter revoked. With the exception of the Pennsylvania Railroad 
bonds, we look upon these securities as worthless, or not worth more 
than one half of the face thereof. 

Can the charter of the mutual company be sustained? Unfortun- 
ately it has by the amended charter united itself with a joint stock 
company, and both become one corporation. True, the business of 
the mutual company is disconnected practically from the stock com- 
pany; the one is not responsible for the losses of the other; but under 
this statute neither the commissioner nor this court can revoke the 
charter in part, declare it good as to the mutual, but bad as to the stock 
portion. By accepting the amendment it becomes one company | 
and it is indissolubly united. The whole must stand or fall together. 
Both of the judges are of the opinion that the decree made on the 
22d day of September, 1874, was properly pronounced, and must 
stand good. 

The application to open or change it is refused. 


INSANITY AND SUICIDE.—BURDEN OF PROOF. 


Court of Common Pleas, of Venango County, Penn. 


BANK OF OIL CITY, Assitcnze. 
vs. 


GUARDIAN MUTUAL LIFE INSURANCE COMPANY or New Yorx. 


Waiver.—When a company has notice of the death of a policy-holder, and the 
president tells the assignee, upon inquiry for blanks, that blanks and proofs of 
loss are not necessary as the claim will not be paid, this constitutes a waiver of 
the condition for the production of the proofs. 

Insanity.—The legal presumption is that every one is sane till proved to be other- 
wise by sufficient evidence, and in a case where the plaintiff claims the amount 
of a policy, on the ground that the insured was insane when he committed 
suicide, the onus of proof of insanity is with the plaintiff. If the insured was 
impelied to the act by an insane impulse which the reason that was in him did 
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not enable him to resist, or if his reasoning powers were so far overthrown by 
his mental condition that he could not exercise his reasoning faculties on the 
act he was about to do, he did not die by his own hand within the meaning of 
the policy. 

Suicide.—Suicide is not prima facie evidence of insanity. It is often committed by 
persons in the full exercise of their reason. It is the act of malicious self mur- 
der. A suicide who has his life insured commits a fraud on the company, and 
there can be no recovery whether this condition is expressed in the policy or 
not. 


Monomania.—Monomania is insanity only on a particular subject and with a single 
delusion of mind. If the monomania did not affect his mind as to business 
matters the company is not liable, unless it appears that the taking of his own 
life was the effect of the monomania. 


McNarr, for Plaintiffs. 
Spencer & Sorta, for Defendant. 


Trungey, P. J. 

Gentlemen of the jury: This action is to recover the amount of an 
policy of insurance upon the life of Lewis P. M. Spencer, which the 
defendant agreed to pay at his death, on the conditions set forth in 
the policy. This contract between the parties, with all its conditions 
and provisions, is that by which their respective rights and obligations 
are to be ascertained and determined. Any stipulation, not illegal, 
is bin ding upon the parties, and must be enforced by courts and juries 
without question of its wisdon or policy. When an agreement is not 
unlawful, the contracting parties are the sole judges of its propriety. 

The execution of the contract of insurance, the due payment of the 
premiums as stipulated, the death of Spencer, and that he died by 
his own hand, and that the policy was assigned to the plaintiff by the 
assured, and written notice received by the defendant, have not been 
controverted. Every fact, not admitted, must be found by the jury 
from the evidence. The burden of proof of any fact is upon party 
who affirms it, whether it be affirmed by the plaintiff or defendant. 

The plaintiff sues as assignee. One of the conditions of the policy 
is, that due proofs of interest, with the proofs of death, shall be pro- 
duced, and the money is not payable until sixty days after the proofs 
of death. No proofs of interest in the plaintiff, nor proofs of death, 
were formally made out and delivered to the company. Were such 
proofs waived? Defendant admits receipt of a letter, dated May 
11th, 1872, giving notice of the assignment. The letter of May 27th, 
by the plaintiff, was answered May 29th by the president of the com- 
pany. You will notice the contents of these letters, and, in connec- 
tion therewith, consider the testimony of Mr. Beers. Are you satisfied 
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affirmatively that Mr. Beers in behalf of the bank, on the 8th of July, 
1872, called at the office of the company, saw the president, stated 
his business to be to settle the claims on the policy, and requested 
blanks for proofs of death; that the president told him he knew all 
about it; that Spencer had committed suicide at the Merchants’ Ho- 
tel; that proofs were not necessary, for the company was not liable 
on the policy; that he gave the blanks to Beers, and then repeated 
that the blanks and proofs were not necessary, that he would not pay 
because he committed suicide? If you find that all this was done by 
the president, you will consider it in connection with the letters which 
have been read, and may find that the stipulation for proof of interest 
and death was waived. The fact of waiver is for the jury, and may 
be found as the natural and legitimate inference of acts proved. When 
a company has notice of the assignment of a policy and of the death 
of the assured, and tells the assignee, upon inquiry for blanks, that 
blanks and proofs are not necessary, that the policy will not be paid 
for a reason which is specifically given, there is a waiver of the con- 
dition for the production of the proofs. 

Another condition in the policy is, that if the party upon whose 
life the risk is taken, shall die by his own hand, then the policy shall 
be void. 

The plaintiff claims that the act of self destruction by the deceased 
was not death by his own hand within the meaning of the words as 
contained in the policy; that at the time he committed the act he was 
insane, and so far unconscious of the nature and consequences of his 
act that he was incapable of understanding, and that the exercise of 
his reason and will were powerless by the diseased state of his mind. 
The defendant contends that at the time he took his life he had reason 
and consciousness enough to comprehend the nature and consequences 
of his act; that he had mental capacity to know that it was wrong, 
and power to control his act. 

“Insanity is a continued impetuosity of thought, which for the time 
being totally unfits a man for judging and acting in relation to the 
matter in question with the composure requisite for the maintaining 
the social relations of life. It is an abnormal condition of the mind. 
The legal presumption is, that every one is sane until otherwise shown 
by sufficient evidence; and in this case the onus of affirmatively prov- 
ing the insanity of the deceased is upon the plaintiff. A man may be 
partially insane. Dr. Richey says he considered Spencer a monoma- 
niac. Monomania is insanity only upon a particular subject, and with 
a single delusion of the mind. This exists when a person has some 
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single notion contrary to common sense, and to his own experience, 
and which seems dependent on errors of sensation. It is supposed 
an illusion may exist as to one subject, and the mind in other re- 
spects, on other subjects, retain its intellectual powers. If the de- 
ceased was a monomaniac, it must affirmatively appear that the act of 
taking his own life was the effect of monomania. What was the men- 
tal condition of Spencer at the time he took his life, as it affected the 
exercise of his will and his comprehension of the nature of the act he 
committed? If he was impelled to the act by an insane impulse, which 
the reason that was left in him did not enable him to resist, or if his 
reasoning powers were so far overthrown by his mental condition that 
he could not exercise his reasoning faculties on the act he was about 
to do, he did not die by his own hand within the meaning of the con- 
dition in the policy. 

If the deceased was insane or a monomaniac at the time he left Oil 

City, was he in such condition when he took his life? When con- 
firmed insanity is proved, it is said that there is a legal presumption 
that it continues, until the contrary is shown, When the insanity is 
the result of disease, and such is likely to pass away when the disease 
is cured, there is no such presumption of its continuance. The ques- 
tion is submitted to you to determine as to the mental condition of 
Spencer at the time of his death. You may draw natural, legitimate 
and direct inferences from the facts proved. 
i; You will not find insanity from the mere fact of his self-killing. 
There is good reason to believe that sane men, of strong intellect and 
high culture, have committed suicide. One may be guilty of suicide 
when the mind is not strong, yet of sufficient capacity to know 
that the act is wrong. When the act is done intentionally, by one 
who is capable of understanding its nature, and that it is wrong, he 
commits suicide. 

Suicide is the act of malicious self-murder. It cannot be commit- 
ted by an insane person, by one totally insane, or one partially insane 
when the act is solely the result of his monomania. When one takes 
his life accidentally by his own hand, itis not suicide, nor is it when 
he is mentally so imbecile that he can form no intention or design to 
take his own life. One guilty of suicide, who has his life insured, 
commits a fraud upon the company, and there can be no recovery on 
the policy, whether there be such a condition expressed therein or 
not. This fraud would defeat recovery by his assignee, or by the re- 
presentative of his estate. 
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The defendant’s counsel submitted the following points: 

1. That by the terms of the policy upon which the suit is brought, 
if the jury find that the insured died by his own hand, the plaintiff to 
recover ‘must :prove affirmatively that it was involuntary and unin- 
tentional, or that at the time of his death he was so insane as not 
to be capable of forming an intention, and that he had not sufficient 
mind to concur in the act and control his actions. 

2. That if the jury find that the insured intentionally and volunta- 
rily committed suicide, he thereby avoided the policy of insurance, 
and the plaintiff cannot recover. 

3. If the jury find this policy of insurance was assigned to the 
plaintiffs, or held by them as security, to enable then to recover they 
must show that written notice was given to the defendants and due 
proof of interest was produced to them, with the proof of death, ac- 
cording to the terms of the policy, or sufficient evidence waiving the 
production of the same. 

4. ‘That if the jury find that the insured committed suicide, he was 
guilty of such a fraud upon the insurers of his life, that his assignees 
cannot recover for that reason alone. 

5. If the jury believe that Spencer was insane at the time of the 
assignment to the plaintiffs, they cannot recover for that reason alone. 

These points were all affirmed. To the last wasadded: If he was 
a monomaniac, and his monomania did not affect his mind as to busi- 
ness matters, did not incapacitate him for business transactions, then 
the principle in the point does not apply. But if totally insane, or 
insane on such subject or in such way as to mentally unfit him for 
business, the principle applies. 

Verdict for plaintiffs for amount of policy. 
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COMPROMISE OF LITIGATION. 


Common Pleas of Luzerne County, Pa. 


BEISECKER 
vs. 


ASTNA LIFE INSURANCE CO. 


. The law favors the prevention and compromise of litigation. 

. If the legal rights-of the party who gives a release be doubtful, or honestly 
contested, or there be an actual controversy of which the issue may be fairly 
considered doubtful, such release will be enforced. 


. The after discovery that one of the parties has lost by such compromise and 
release will not avoid them. 


D. R. Ranpaut and C. Pixs, for Plaintiff. 
E. N. Wixtarp, for Defendant. 


Dana, J. 


This action was brought to recover an insurance of two thousand 
dollars on the life of William Beisecker, late husband of the plaintiff. 

The defendants resisted a recovery on two grounds, which were 
embodied in four written points, on which the court were requested 
to charge the jury. 

The first ground, expressed in the first and second points, was, that 
the answers of William Beisecker to the questions propounded in the 
application, whether he had had the heart disease, or any severe dis 
ease, and been attended by a physician, were warranties on the part 
of the assured, and if the jury found that the answers were false, the 
plaintiff could not recover. 

These points were affirmed, and the truth or falsity of the answers 
was submitted to the determination of the jury under the evidence. 
The testimony was conflicting. Physicians who had attended him 
spoke of attacks inflammatory rheumatism, palpitation of the heart, 
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heart disease, disturbance of the liver and kidneys, attended with 
dropsical effusion, for which they had treated him. The admissions 
of the assured, his declarations to the provost marshal, when drafted, 
that he was subject to the heart disease, and his subsequent discharge 
from the service on account of such disease, were also in evidence. 

On the other hand, Mrs. Beisecker and a number of intimate asso- 
ciates and acquaintances of Wm. Beisecker testified that until some 
years after the insurance was effected he was a strong and vigorous 
man, and in good health. 

Upon this issue between the parties the jury found in favor of the 
plaintiff. It was a question of fact to be determined by the weight of 
the evidence; it depended upon the number, the credibility of the 
witnesses, and their means of knowledge, of which the jury are the 
arbiters. A finding either for the plaintiff or the defendants on this 
issue could have been reached under the evidence, and such finding 
sustained, and with the result actually reached we cannot properly 
interfere. 

The second ground of defense, expressed in the defendants’ third 
and fourth written points, was, that the settlement, receipt for five 
hundred dollars, and discharge of the company in full from all liabil- 
ity, given by the plaintiff under seal, dated the 8th September, 1869, 
which it became necessary for her to show in making out her case in 
chief, was conclusive against her right to recover. 

She averred that this paper was procured by fraud, surprise and 
misrepresentation, and there was some evidence connected with the 
compromise to sustain this averment, which the court was inclined to 
leave to the jury. The points were answered in the negative, and the 
jury were instructed that if they found, under the evidence, that the 
compromise and release were obtained through actual fraud, surprise 
and willful misrepresentation of facts not within the plaintiffs knowl. 
edge or means of knowledge, such compromise and release did not 
conclude her or defeat her right to recover the unpaid balance of the 
policy. 

The representations of the agent consisted in stating that William 
Beisecker had answered falsely the questions, or certain questions, 
contained in the application, and that there could be no recovery on 
the policy against the company. The application was shown to her; 
the state of the assured’s health was known to her, and the negotia- 
tions for settlement were continued at intervals throughout the day. 

The law favors the prevention and the compromise of litigation. 
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If the legal rights of the party who gives a receipt or executes a 
release be doubtful, if they are honestly contested, if there be an 
actual controversy, of which the issue may fairly be considered by 
the parties doubtful, the release and compromise will be enforced. 
The question is how the facts appeared to the parties at the time, not 
what a subsequent trial may have disclosed. The after discovery 
that one of the parties has lost by such compromise will not suffice 
to open and renew litigation, nor to relieve from the operation of a 
rule of law so conducive to the peace of society and the ultimate 
security of individuals. 1 Pars. on Cont., 48; Bennett vs. Paine, 
5 Watts, 261. 

That there were grounds for controversy, of which the result might 
fairly be considered doubtful by the parties, is sufficiently indicated 
in the brief reference already made to the questions raised and to the 
evidence relative to the first branch of the case. We regret the 
necessity for setting aside the finding of a jury upon a question of 
fact, and hesitate long before doing it if there be any conflicting 
evidence; yet upon careful consideration of all the testimony, without 
anticipating or intimating how the case may be presented upon a sec- 
and trial, we are reluctantly brought to the conclusion that upon this 
latter branch of the issue the verdict was against the weight of the 
evidence and cannot be sustained. 

The rule for a new trial is made absolute. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Guarantee Insurance.—Dishonesty within meaning of policy. 

The Bank of Toronto was insured by the European Society against 
loss by the want of integrity, honesty or fidelity, or by the negligence, 
defaults or irregularities of its Montreal agent. The agent had cer- 
tain discretion to allow overdrafts. The agent allowed a firm of 
brokers, large customers of the bank, to overdraw some $47,000. 
Credit was subsequently given them on the bank books for $46,614, 
including a check for $8,000 subsequently dishonored, and whose 
character was probably known by the clerk. 

The, agent knowing the firm were in difficulties, subsequently al- 
lowed a fresh overdraft of $41,557. The firm were engaged in 
large gambling speculations in gold, and were employed by the agent 
to speculate for himself. The bank lost heavily by their failure. Held, 
that if the agent’s discretion was so unsound that it could not be im- 
puted to anything but dishonesty it came within the meaning of the 
policy. The act of the agent in allowing the overdraft was an 
act of want of fidelity within the meaning of the policy. 

European Ass. Soc, vs, Bank of Toronto. 

Judicial Committee of the Privy Counsel. Appeal from Court of Q. B., Eng. 


Firz.— Waiver of premium. 

There was evidence that the City Insurance Company, instead of re- 
lying on the terms of the policy, sent it to the Allemania Insurance 
Company for delivery, and that the officer of the latter company to 
whom the policy was committed in charge so conducted the business 
and held out the broker, as to induce the insured or her agent to be- 
lieve that he was authorized to hand over the policy on payment to 
him. 

Held, that the effect of the evidence was to estop the City Insur- 
ance Company from asserting the rule as to payment of the premium 
against the insured, and to become evidence of a waiver. 

City Ins. Co. vs. Zoller. 


Decision rendered November 16, 1974. 





